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PBIDAY, JXTOE 10, 1921. 

United States Senate, 
Committee on Interstate Commerce, 

Washington^ D. C. 

The committee met, pursuant to call, at 10 o'clock a. m., Hon. Albert 
B. Cummins (chairman) presiding. 

Present: Senators Cummins (chairman), McLean, Kellogg, 
Myers, Underwood, and Stanley. 

Present also: Mr. S. W. Moore, representing the Kansas City 
Southern Railway Co. ; Mr. W. G. Brantley, representing the Presi- 
dents' Conference Committee on Federal \ aluation of the Railroads 
in the United States; Mr. John E. Benton, general solicitor, National 
Association of Railway Utilities Commissioners; and Hon. P. J. 
Farrell, chief counsel, Interstate Commerce' Commission. 

Thereupon the committee proceeded to the further consideration 
of S. 539, a bill to amend an act entitled An act to regulate com- 
merce," approved February 4, 1887, as amended. 

The Chairman. I think we may proceed with the hearing. Judge 
Brantley, you may proceed. It is the understanding — in fact, I have 
been, in effect, directed by the committee to give the opponents of the 
bill one hour and those who are in favor of it one hour. You may 
divide the time any way you see fit. 

STATEMENT OF MB. W. 0. BBANTLET, WASHXHOTON, D. C, BEP- 
EESENTINO PSESIDENTS' CONFEEENCE COMMITTEE . ON FED- 
EBAL VALUATION OF AAHROADS OF THE TTNITED STATES— 
Resumed. 

Mr. Brantley. Mr. Chairman, I desire to use 30 minutes of my 
hour and to give the other 30 minutes to Judge Moore. We appear 
to-day jointly on behalf of the carriers in opposition to the pending 
bill. 

The paragraph of the act entitled "second," is as follows: 

Such inve^tlKation and report shall state in detail and separately from im- 
provements the original cost of all lands, rights of wny, and terminals owned or 
U8e<l for the purpose of a common carrier, and ascertained as of the time of 
dedication to public use. and the present value of the same, and separately the 
original and prenent cost of condemnation and damages or of purchase in excess 
of such original cost or present value. 

The pending bill proposes, among other things to eliminate from 
this paragraph this language — 

And separately the original and present cost of condemnation and damages 
or of purchase in excess of such original cost or present value. 
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And the main purpose of the bill is to eliminate that language from 
the law. 

It is argued in support of the bill that this language requires the 
commission to ascertain an amount as cost of condemnation or dam- 
ages in excess of the present value of carrier lands, and it is charged 



have allowed to them m the valuation of their properties as the value 
of their lands a greater amount than the present value of their lands. 

It is said in support of the bill that if it becomes a law the valua- 
tion act will still require the commission to ascertain and report the 
present value of carrier lands, and that the carriers are not entitled 
to anything more than the present value of their lands. 

I purpose, Mr. Chairman, to demonstrate briefly that all these 
several contentions and arguments are fallacious. The carriers do 
not ask and never have asked that they be allowed anvthing more 
than the present value of their lands on the date of their valuation. 
The language in paragraph second of the act is rather confusing. 
The more it is studied the more tlie necessity will be disclosed for a 
construction of it and a definition of what it is that this paragraph 
second as it now reads requires the commission to do. 

Senator I'^ndebw(X)d. \ou are speaking now of the law or of the 



Mr. Brantley. The law as it now reads. 

The commission comparatively earlv found a construction of this 
paragraph second as it now reads which, I think, is sound, which 
nas be^n accepted by the carriers, and which gives a meaning clear 
and explicit as to its requirements. You will find — and I have 
printed it in the hearings — the commission's own statement of its 
methods of enforcing this law, which is attache<l to their report on 
the final valuation of the Texas Midland Railroad. That methml 
has been followed by them consistently in every valuation they have 
made, both tentative and final, and in every land rejKirt, pi-eliminai-y 
and final, that they have prepared. 

Now, in that statement of method they come to the language in 
paragraph second which requires them to report the present value of 
carrier lands, and they state that their method of doing this is to 
ascertain the number of acres of carrier land, to determine the market 
value of similar land adjoining or in the immediate vicinity per acre, 
and to apply that price to the number of acres. Nothing, they say, 
is included for the expenses of acquisition nor for interest during 
construction. 

Again, thev say that what is done is to ascertain the numW of 
acres of carrier land, to determine the market value of similar land 
adjoining or in the immediate vicinitv I>er acre, and to apply that 
price to the number of acres. Thus they dispose of the meaning of 
the reijuirement in paragraph second that they find the present value 
of carrier lands, and their method is nothing more than computing 
a railroad right of way into acres and applying to the total number 
of acres the acreage value of adjacent land. 

Then they say, pursuing a further consideration of paragraph 2 of 
the act : 

The lijfht of way of a carrier Is frequently donated, but In no far as the 
carrier must acquire this by purchase or condemnation the cost generally ex- 
ceeds the acreage value of the lands taken. This Is partly due to the peculiar 
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shape of the piece acquired and partly to other causes. This excess cost to th^ 
carrier fs a thing of importance in the actual production of its railroad, and the 
carrier claims that it oupbt to be given weight in the estimate of reproduction. 
Evidently this was the fact for which Congress intended to Inquire. What did 
it cost and wliat would it now cost the carrier to procure- its right of way 
and other operative lands in excess of the market value of such lands by the 
acre? 

If this construction Is correct, the commission is required to report as to the 
operative lands of a carrier the following facts : 

1. Original cost. 

2. Present value — 

Which they hold is acreage value — 

3. Cost of procuring right of way in excess of acreage value at the time of 
dedication to public use. 

4. ('ost of procuring right of way at the present time in excess of present 
acreage value — 

Not in excess of the value of the strip, but simply in excess of the 
acreage value of the adjacent lands. 

Senator KEtiiO«o. That is what the commission held? 

Mr. Brantlet. That is the commission's construction of the lan- 
guage of paragraph 2. 

It follows that if Congress now strikes from the act the requirement 
for the commission to ascertain the cost of condemnation, which the 
commission has construed as merely a requirement to find the excess 
cost above acreage value, to acquire the land you will leave the law, 
under the commission's construction of it, as simply requiring them to 
find the acreage value of carrier lands. 

I do not think it takes any argument to demonstrate that the value 
of a 100-foot strip of land can not be determined by reference to the 
acreage value of the land composing it, or to the acreage value of 
the lands that lie adjacent to it. I do not think it requires any 
argument to demonstrate that what the commission reports as the 
present value of carrier lands is not the value of such lands. It is 
not the value under anv known case or recognized rule of law. It 
certainly is not the value under the rule laid down in the Backus 
case, that value is determined by reference to the productiveness of 
the use of the property. It is not the value determined by the present 
cost of acquisition, because the 100-foot strip can not be acquired at 
the acreage value of the lands taken, and the commission so says. 

So you will have, if this bill becomes a law, an acceptance of the 
paSvSage of the bill by the commission as the approval of Congress 
that the present value of carrier lands is nothing but the acreage 
value of the adjacent lands, and the result will be that this error, 
which undoubtedly it will be, will never be corrected until some 
day when the courts will have the opix>rtunity to review the work of 
the commission and set the valuations aside. 

The only practical result that the passage of this bill therefore will 
acct>mplish will be delay in the completion of the valuation work, 
due to the fact that wlien the valuations are completed they must 
come back to the commission, under our construction of the law, to 
be further considered, and in order that the value of the lands may 
be as(*ertained and included in the valuation. Thus there will be 
more delay in the enforcement of the transportation act. 

If that IS not the result accomplished, the only other result that 
could likely follow would be for the commission to revise its definition 
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of " present value," and their definition that I have read to you they 
have followed consistently for eight years. 

Senator Stanley. I came in late, and did not hear your definition 
of " present value." 

Mr. Brantlbt. I j^ave the commission's own definition. Their 
method of determining the present value called for by the act is to 
ascertain the number of acres of carrier land, to determine the market 
value of similar adjoining land per acre, and to apply that price to 
the number of acres. 

Either the commission will proceed under its definition of present 
value or it must go back and go over all its land work, finding a new 
definition of present value and writing in new figures in all of the 
reports it has heretofore made. 

Senator Kellogg. Do you know of any elements which a court or 
the commission should take into consideration in the final determina- 
tion of present value of the railroads which are not provided for in 
this act as it stands now ? 

Mr. Brantley. The act. Senator, as it now reads — this committee 
when it reported the present law stated they would so frame it that 
it would snow the exact cost of reconstructing the property in all its 
parts at existing prices. 

Senator Kblukig. I know that, but have there been developed be- 
fore the commission by the arguments of the commission or the rail- 
roads any elements that the railroads now think have been omitted 
from this law ? 

Mr. Brantley. You mean in reference to land? 

Senator Kellogg. In reference to the value of all the property — 
well, lands especially we are dealing with now. 

Mr. Brantley. Dealing with lands, the carriers know, of course, 
that the commission has actually to date, unde/ the decision of the 
Supreme Court in the Kansas City Southern mandamus case, ascer- 
taineii the excess cost above acreage vjilue, and we say it is essential 
for them 

Senator Kelukjg. That is not the question. As the law now stands, 
if the commission goes ahead and finds the facts reijuired by the law, 
is there anything omitted that they will have to go back and find over 
again? 

Mr. Brantley. Nothing that I know of. The law as it stands to- 
day is complete, requiring the ascertainment of every fact necessary 
to valuation. 

Senator Keiajogq. The law does not impose on the commission any 
duty to give effect to any particular element so named? It leaves 
that entirely to the commission or the courts? 

Mr. Brantixy. Entirelv to the commission. 

Senator Kellogg. Or the courts. 

Mr. Brantijiy. Or the courts. Under the present law and under 
the present methods of the commission — l>ecause, as you gentlemen 
know, since the Supreme Court in the mandamus case of the Kansas 
City Southern re(^uired them to ascertain this excess cost above the 
acreage value, tliey are ascertaining it — what they do is to rei>ort, 
first, the original cost of the land, if it can l)e ascertained. Second, 
they report the acreage value of the land, which they call present 
value. Third, they report the excess cost of acquiring the lana above 
its acreage value. 
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These are separately reported and constitute the several elements 
U> be (*onsidere<l in he determination of the real value of the land 
on the date of valuation, and this bill is a proposal to eliminate from 
<*onsideration one of these real elements of the value of the land, to 
*wit, the cost to ac<|uire it on the date of its valuation. 

I submit it is infinitely better procedure for the conmiission to go 
on as it is now doing, ascertaining the original cost, the acreage 
value, and the excess alK>ve acreage value, even though when it deter- 
mines the figure of value that it will report it excludes from con- 
sideration the excess cost of acquisition — which it actually is doing. 
I do not supiK)se anyone will claim that in the figures of final value 
heretofore rejwrted the commission has given any consideration to 
this excess cost, although they have rejMirted it. I submit it is 
infinitely l)etter proce<lure for them to make the valuation in that 
way, l)ecause when the courts come to review what they have done 
the courts will have l)efore them all the facts, including this excess 
cost of acquisition, and if the a>urt8 hold that that is an element 
•which ought to l)e considered in the determination of value the courts 
can complete the final valuation, because all the facts will be before 
the court ; whereas if the commission does not re|>ort this exc*ess cost 
of accjuisition the courts must of necessitv send the valuation back 
in order that the lands may l>e properly valued. 

Senator Kkiajhh}, That is, if the court held it was material ? 

Mr. Brantlkt. Yes. We submit, in the next place, that as a 
matter of law there is no way to determine the |>resent value of a 
l^MKfoot strip of right of wav, or whatever its width may l)e, other 
than bv a consideration of the cost of condemning it if it was not 
owned l)y the railroad. In other words, the cost of reproduction, the 
cost of replacement, or the cost of acquisition of that land, under all 
the decisions of the court, is an essential and necessary element for 
consideration in the determination of its value. That is the rule laid 
down in Smyth v. Ames and in many, many cases in the Supreme 
I'ourt m ith reference to the value of railroad and other public-utility 
prm>erties. 

The only argument or contention that I have ever heard against the 
enforcement of this provision of the law as it now rends, to wit, the 
present cost of condemnation, is the theory that the Supreme Court 
in the Minnesota Kate castas held that it was im|H)ssible to ascertain 
the resent cost of condemnation, and that if it is ascertained it wouhl 
be so sj>eculative an amount that it could not l)e considered in the 
determination of the value of the lands. In fact. Director Prouty, 
in a letter that is in the record of hearings l)efore the House com- 
mittee, although saying that this excess cost of acquisition couhl l>e 
ascertained with accuracy, that he was ascertaining it; and that there 
iiras no trouble alwut ascertaining it, said : 

t'nfler the <l*M'l>*lon of the Supreme Court In the Mtnneff<»ta Rate caHes we ran 
not u«e the rttfure after we nvi it, and therefore I think this l>lll oimht to \mnB 
and we ounUt not to l>e re<iulre<l to aH4>ertaln HomethluK thut under the law we 
can not make any use of If we do ascertain It. 

Of course I appreciate that the decision of the Supreme Court in 
the Minnesota Kate cases has l>een the subject of much debate. Direc- 
tor Prouty is on record as saying he had never seen two lawyers who 
would agree as to what the court really decided in that case. But, 
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in my own mind, the complete answer to the construction jriven to this 
decision by my friends Mr. Farrell and Mr. Benton is in tne fact that 
the courts are every day ascertaining the cost of condemnation of 
lands, and it seems to me it is a most remarkable thinff to hold that 
the Supreme Court in the Minnesota Rate cases had decided it was 
impossible to ascertain it. For this commission, a body of trained 
experts, to say that they are incompetent and unable to determine 
the cost of condemnation of lands, a thing that petit juries are doing 
all over this country every day, is a conclusion that I am utterly unable 
to follow. 

The Supreme Court has repeatedly held in condemnation cases 
that the mere value of the land taken is not always the amount of 
compensation that must be paid, but that the damages to the re- 
mainder of the property is something that the owner is entitled to 
compensation for. 

Another thing about the Minnesota Rate cases. Whatever else 
the court may have decided in that case, it is perfectly clear that the 
court did decide this, and everybody must agree on that, that the 
valuations of the railroads there involved were set aside upon the 
sole ground that the value of the carrier lands had not been properly 
determined. 

The importance of the land as an essential part of the property 
and the necessity of determining its value in accordance with legal 
principles is thus clearly established bv these cases. What the court 
really condemned in the Minnesota ifate cases was the speculative 
manner in which the cost-of-reproduction method was attempted to 
be applied. I heard mv friend, Mr. Benton, tell your committee the 
other day that Judge f^anborn, in the Minnesota Rate cases, had de- 
cided to apply a multiple or percentage to the acreage value of the 
land in orner to ascertain its cost of reproduction, and that the 
Supreme Court had condemned that method. That interpretation of 
what Judge Sanl>om did is not supported bv the Supreme Court's 
construction of what he did. The Supreme ("ourt found that what 
was claimed in that case as market value was increased from some- 
thing like $ti,000,()00 to nearlv $5,000,000 to arrive at a value for rail- 
way purposes, which value for railway purposes the carrier claimed 
was tne value of its lands. 

Now, the Supreme Court did not know how the market value was 
arrived at, because they say that Mr. Cooper, the witness for the car- 
rier, testified that the figure he claimed as the market value was his 
estimate of what it would cost the company to purchase the lands, 
exclusive of improvements that mipht l)e on ihem, severance and con- 
sequential damages, and expenses incident to acquisition. The court 
said that the normal value — that is, the acreage value of the lands 
in sales l)etween private parties — does not satisfactorily apix»ar. In 
other words, there was not a syllable of evidence as to what the lands 
would have brought in sales between private parties. There was no 
evidence as to their acreage value. There was a claim on the part 
of the witnesses for the carrier that what thev called a market value 
was their estimate and their guess of what they would have to pay 
for these lands, and then, having made that guess, they increased 
the figure fn)m two to three times in onler to cover what they called 
the railway value of the lands, and then they said that this railway 
value was the value of their lands. 
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The first thin^ the Supreme Court did was to disapve with them 
about there \yein^ a railway value. The court disagreed with thVm 
in their claim of market value. They said, What the normal value 
or market value may be is not shown/' 

Senator rxDERWtKiD. Let me ask you a question ripht there. Judge 
Brantley. Ah I understand it, it tas been contended here that the 
necessity for this le^slation is l>ecaufie the statute prevents the com- 
mission fn>m forming the (*onclusion that you have just stated, that 
they should not fix the railn)ai[i value, but the real value of the land. 
Is this commission umier its procedure in condemning these lands as- 
sessing the railroad value as it is claimed Judge Sanborn did, or is it 
fixing the real value as would be done in ordinary condemnation 
pr<Kwding8 i 

Mr. Braxti.et. Just as in ordinary condemnation pn)cee<lings. 
All elements of railwav value and s|)ecial vahie are ignonul All 
the difficulties and troubles i)ointe4l out in the Minnesota Rate cases 
grew out of an attemi>t by witnesses, who furnished no evidence of 
normal value, no eviclence of acreage value, to make an estimate of 
what they wouhl have to pay for the lands, and the court tx>ints out 
the difficulties necessarily involve<l in making that kind or estimate. 
But those difficulties are out of the way of the commission, l>ecause 
the commission has found the normal value. The commission has 
found the acreage value and rcimrted it. What this law re<|uires 
them to do as it now stands is merely to rejKirt, in addition, the excess 
above tlie acreage value that would have to Ix* paid for the strips. 
So when they are through they will have the original cost wherever 
they have ascertaine<l it; they will have the acreage value of the 
lands, the asc*ertainment of which db-fM>ses of every trour)Ie found 
or suggested in the Minnesota Kate cases: they will have, thinl, the 
excess cost alK>vc acreape value that would measure the cost to accjuire 
the strips. With all tm>se facts — which in<*lude, as you will see, the 
present and original c*)st of construction — they will determine un<ler 
the rule lai<l down in Sm>lh c. Ames what the value of the land is. 
All st>eculation is eliminated, and the prcK'e<lure is in accordance with 
established rules of law. 

In the Minnesota Rate cases the court said that there was ^no evi- 
dence Iwfore the court frxm which an amount which would l>e pmn- 
erly allowable in (vindemnation pm'ee<lings coulcl Ik* as<*ertaine<l.'* 
In the reiK>rt that the commission is making the amount that would 
l)e allowable in condemnation pnxwdings is foun<l and rei^rted as a 
fact 

Senator Stani^y. Whether the land was ever actually condemned 
or not i 

Mr. Brantley. Whether the land was ever actually condemned or 
not. It is just an estimate of the cost of repnxluction of the land, 
just as there is an estimate made of the cost of reprwluction of all 
other physical pn)i>erty. 

That the court did not condemn the use of estimates of costs of 
cimdemnation, when based \\\xm proner assumptions, is rei)eatedly 
made manifest in the opinion in the Minnesota Rate cases. In one 
paragraph the court s|>eaks of the imixissibility of assuming, in mak- 
ing a "judicial finding of what it would cost to ac<]uii*e the pn>p- 
erty,'' that the conipany would Ije com|>eiled to pay more than its fair 
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market value, thus recocrnizin^ that there could be a judicial finding 
of Vhat the cost would be, which is the thing done in every con- 
demnation case. 

The carriers in the Minnesota Rate cases proceeded on the assump- 
tion, acconling to the Supreme Court, that they did not possess the 
power of eminent domain, and that they would have to pay more 
than the fair market value of the land. The commission is not pro- 
ceeding upon any such assumption. It is assuming that the carriers 
have the power of eminent domain ai)d that the carrier would not 
have to pay any more than the fair market value of the land, and all 
the carriers are asking is the fair market value of the strip as contra- 
distinguished from the fair market value of the acre. And that is all 
in the world that is involve<l in this bill. 

In the Minnesota Rate cases the court quoted with approval and 
with emphasis the rule in Smyth v, Ames, which requires, in order 
to determine the value of any public-utility property, that there be 
considered, among other things, " the present as compared with the 
original cost of construction." The court spoke of the cost-of-repro- 
duction method, and it was dealing with land, because you gentlemen 
know the opinion does not touch any question except land and depre- 
ciation, ana that so far as cost of reproduction is discussed it deals 
only with land, and thev say that methml " is of service in ascertain- 
ing the pre^sent value oi the plant when it is reasonably applie<I and 
when the cost of repnulucing the projjerty may be ascertained with 
a proper degree of certainty." 

I believe my time is a})out to expire. I have put into the re(*ord 
heretofore, gentlemen, a complete statement, I think, of how the com- 
mission arrives at this excess cost of acquisition. It is done with 
remarkable accuracy. Judge Prouty savs it is accurate. The car- 
riers accept it as reasona))Iy accurate. Of course, it is an estimate, 
but it is no more of an estimate than any other figure of cost of repro- 
duction reported by the commission. 

I thank you, gentlemen. 

The Chairman. Judge Moore, we will hear yon now. 

Mr. M(K>RE. Shall I proceed now, or shall I close? 

The Chairman. It does not make any difference. There is nothing 
formal al)out the hearing, and I had* not thought about the order 
in which you were to proceed. Have you any preference ? 

Mr. M(K)RE. It does not make the slightest difference to me. 

Senator Keluxio. Then I suggest that you go ahead. 

STATEMENT OF MB. S. W. MOOKE, BEPKESENTINO THE KANSAS 
CITY 80TITHEEN RAILWAY CO., NEW YOEK CITY— Keiumcd. 

Senator I^nderwood. Judge Moore, I do not want to interrupt 
your argument, but let me ask a nue.stion that is in my mind. The 
original condemnation of this lana was proiwsed without anv legis- 
lative fact behind it looking to the taking of the land. When the 
Cummins bill was passe<l we had fixed the returns to the railroads, 
their earning capacity, on the value of the property, exi>ecting ulti- 
mately to rest on this condemnation proceeding. The problem in 
my mind is this, that that puts it on the same basis as a real con- 
demnation, l)ecause when we fix the return on the value it is on the 
same basis as if we condemned the land. 
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Now, what I want to know is, whether the present law provides 
■an ascertainment of value that will be ^recognized in the courts as 
•covering all the necessary elements in 'ascertaining value, without 
direction' from the Congress as to how it shall be done, which I think 
is prohibited under the law, and whether the proposed amend- 
ment reaches the same point and provides all the necessary questions 
to be ascertained that would be considered in ascertaining trie value 
ior condemnations. I do not know whether I make myself clear 
or not. 

Mr. MooRB. If I understand you correctljr, your question is this: 
The transportation act requires the commission to ascertain a value 
which may be used for purposes of consolidation 

Senator Kellogg. Or rate making. 

Mr. Moore. Or rate making, or for purposes of recapture of ex- 
cess earnings, or the issuance of securities. 

My conception of that law is that that requires the real value of 
the property to be ascertained — that is to say, the value protected 
by the Constitution of the United States — and therefore that value 
must be ascertained in the manner and by the rules that the courts 
liave laid down. 

The couils have held that a number of pieces of evidence are com- 
petent, material, and relevant on the subject of value. They said 
that in the case of Smyth v. Ames, and it is quoted with approval 
in the Minnesota Rate casesK-the latest expression of the Supreme 
Court on the subject. 

Now, what are the relevant and material elements to be considered 
by the court or by the commission in the exercise of its judicial 
powers in the determination of value? One element is the cost of 
reproducing the property, or, to use the exact language of the court 
in Smyth v. Ames, the present as compared with the original cost 
of construction. 

One part of the present cost of construction is the cost of acquiring 
the right of way. Other elements are the cost of grading, the cost 
of rails in place, the cost of bridges, etc., but one item of the cost 
of reproducing a railroad is the cost of acquiring the lands as of 
valuation date. No one denies that that is one competent, material, 
and relevant piece of evidence ui)on the issue of value. The present 
law as it stands provides that the commission shall collect and as- 
semble every piece of evidence which the court has said has a bear- 
ing upon the subject of value. And that is as it should be. 

Now, the purpose of this bill, if it parses, will be to direct the 
commission tnat one piece of evidence which is competent, material, 
and relevant upon the issue of value, to wit, the present cost of 
acquisition of lands, shall not be ascertained, and, inferentially, shall 
not be considered by the commission in ascertaining the value under 
the trans|K>rtation act. In brief, that is the case, that the judicial 
power of the Government has decided that the cost of acquisition 
or the cost of reproduction of lands is material evidence upon the 
subject of value. Congress has told the commission to assemble 
all the proper evidence and from it to deduce the value of each 
railroad in the country. It is proposed by this bill that the legis- 
lative branch of the Government shall direct this commission in 
the exercise of its judicial functions to disregard one element of 
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value which the courts of the land have held to be material and 

relevant. That was done once before 

Senator Kellogg. The law does not require the commission to 

S've any particular effect to this finding of the cost of acquiring^ 
is property at the present time, but it lumps it in with all the 
other items which they shall find and simply leaves the commission 
to find the present value of the property. 
Mr. MocwB. Yes. 

Senator Kellogg. Now, suppose the court should hereafter find 
that that was an element that must be considered by the commission 
and given such weight as the commission should deem proper. 
Would the commission have to go back and make all these findings 
over again, or the <rourt take testimony on it in order to arrive at 
the proper conclusion ? 

Mr. Moore. Of courf-e the court could not take testimony upon it. 

Senator Kellogg. No. 

Mr. Moore. The only way would be to send it back to the com- 
mission, and then the commission would have to go away back to 
the beginning and remake all of their land schedules, and, of course, 
remake all oi their valuations. 

Will you pardon me if I refer to a very similar situation which 
arose recently in England? There there was a law passed in 1909 
for the valuation of the real property in England ana Scotland, for 
the purpose of taxing the unearned increment, and the recjuirement 
was that the value oi the naked land should be ascertained and then 
revalued from time to time, and the increase in value of that naked 
land would be taxed, and in that way the unearned increment would 
be reached. 

Proceedings were had under that law for some. 10 years and efforts 
were made by assessors to compile the data required by the law. 
Finally, at the end of 10 vears it was given up as a hopeless task and 
the law was repealed!, 'the reason it was a hopeless task was that 
they became involved in many refinements. Some years after the 
schedule had been made up some court would render a decision which 
would make it necessary to go back and remake the schedules from 
the beginning. 

Just to illustrate that I would like to read one paragraph from the 
report, which was printed a short time ago. This is significant, be- 
cause it shows the very difficulties that will happen if this bill passes, 
in my judgment. In this particular English case the assessors in 
making out their estimates of value back in 1909 treated the grass as 
being diveste<l ; that is to sav, in taking this artificial conception of 
the value of the land with the improvements removed they assumed 
the grass was not there. Then some years afterwards the court de- 
cided that that was wrong and they had to go years back and remake 
their assessments. Here is what it said : 

The comniIs8!<mers of inland revenue, up to the decision of Smyth r. Com- 
missioners of Inland Revenue, valuinl land on which frrass was jrrowinjr on the 
assumption that it was n(»t <llveste<l. I'nder the al)ove de<'islon it was decided 
that in*ass was to he assumeil t<» be dlveste<i. The result is that the valuation 
of grass land made l>efore the de<lsion was not in aecordanee with the act. 
To revalue them would api)ear to involve a reinsi)e<'tion of the land, which 
would necessarily be a costly matter. 

That, to my mind, illustrates precisely the question which you ask. 
If this bill passes and you direct the Interstate Commerce Oommis- 
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sion to exrlude any comnotent, relevant, and material matter, and the 
commission does so and renders its valuation in accordance there- 
with, and thereafter some court holds just as was held here, that the 
cost of acquisition should have l)een considered by the commission, 
it means that the matter will have to be sent back to the commission, 
and they must go back to the bejginninff and start their schedules 
showing the cost of acquisition. Then they set it down for a hear- 
ing, and then there is reargument, and the valuation proceedings have 
to lie gone over. 

It seems to me beyond any question that the wise thing and the 
safe thing to do, from the standpoint of everyone, is to let the valua- 
tion act stand as it is. The work of the ascertainment of the cost 
of acquinition of lands is proceeding and is neaping completion. It 
is away ahead of the tentative valuations which have been made by 
the commission. Judge Prouty says, in a letter which is in the rec- 
ord, that the ascertainment of the cost of acquisition will in nowise 
delay the valuation proceeilings. So it seems to me this should be 
the procedure, to let the commission complete its ascertainment of 
cost of acquisition of lands. Then they have the evidence before 
them. It will be our privilege to argue that the cost of acauisition 
of lands should be incorporated into and become a part of tne value 
of the railroad property. It will be Mr. Benton's privilege to argue 
that the cost of acquisition of lands should be ignored. We do not 
know what the commission will decide; it is for it to pass upon in the 
exerciHe of its judicial functions. But is it not the l)etter plan and 
the safer plan for all concerned — the carriers, the commission, the 
shippers, and everyone— to let this valuation proceed in the safest 
manner, in the manner calculated to produce the least confusion and 
to result in a valuation which the courts will sustain? 

The Chairman. Judge Moore, I do n# want to take a moment 
of your time, but I wish you would state m how many cases already 
decided the commission Has found the original cost of the lands t 

Mr. MooRE. In how many cases? 

The Chairman. In how many cases already decided has the origi- 
nal cost of the lands been rejwrted ? 

Mr. M(X)RE. Well, there have only lyeen four cases decided, as I 
recall — that is, where a final figure of value has l>een assigned — but 
I can only si)eak for one of them, that is the Kansas City Southern. 
In that rase the commission has found the original cost of the lands. 
The lands were aciiuire<l for that road alK)ut IHIM), and the commis- 
sion has compile<l the considerations contained in the original deeds. 
Many of the considerations were, of course, nominal in the deed, 
but were really in money. While for that reason the record of the 
cost of the land is somewhat fragmentary, the commission has made 
a compilation of the original cost as shown by the deeds, and that is 
fairly complete. As to the other lines, I can not say. 

TTie Chairman. You all agree that that is not the original cost 
of the lands, do vou not ? 

Mr. M<K)RE. Well, that is the consideration named in the deeds. 
I do not think it is accurate; it certainly is not accurate in all re- 
spects. 

The Chairman. The Bureau of Valuation has reported tenta- 
tively some 30 or 40 railroads, has it not ? 
Mz, MooBE. Yes, sir. 
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The Chairman. In how many of those cases has the Bureau of 
Valuation attempted to report the original cost of the lands? 

Mr. Moore. Well, I think they have attempted to do it in all cases- 
As to how accurate it is, I am not able to say. I know in a general 
wajr that the condition that obtains in the Kansas City Southern is 
similar to the condition on other roads. That is to say, that the 
deed records of the railway companies are not entirely accurate, be- 
cause many times it appears that the consideration is a dollar, when, 
as a matter of fact, the consideration was in excess of that. So the^ 
original cost records- are not entirely accurate, but within a certain 
degree of error I think thev are reasonably accurate. 

Senator Underwood. As 1 understand you, Judge Moore, no matte 
what your position may be in the final court of decision you are not 
contending nere that we should make the law include the original cost 
of these lands as the basis on which the court should decide it, but 
we should allow it to be included in ascertaining these facts, so that 
it may be before the court at the time of its decision? ' 

Mr. Moore. That is precisely my position. 

The Chairman. My question was intended simply to develop the 
fact that the commission has found it in many cases — think in 
nearly all — impossible to ascertain the original cost of the land, and 
the act requires the (iommission to do that just as imperatively as it 
requires the commission to ascertain the excess cost of present acquisi- 
tion of lands. 

Senator Kellogg. And this bill pending here does not repeal that 
part of the act at all ? 

The Chairman. It does not, and I was wondering why the rail- 
roads did not bring suit in mandamus to compel the commission to 
find the original cost. 

Mr. Moore. In our p^icular case, as I say, they have made a 
compilation showing the ^nsideration given in every deed to right of 
way that the company has, and we have no complaint on that score. 
We do say this, however, that on the Kansas City Southern the so- 
called present value, as found by the commission in June, 1914, is less^ 
than the original cost of the lands in 1890 by some $184,000. 

Mr. Brantley. May I suggest. Senator Cummins, that the Minne- 
sota Rate cases says, among other things, that it is the property and 
not the original cost of it which is protected under the Constitution. 

The Chairman. You referred to Sm>i:h v, Ames and also other de- 
cisions, which do name the original cost as one of the elements which 
must be considered in ascertaming the present value of the lands. 
I am simply calling attention to the fact that that is one element 
that, under the present reports of the commission, will need to be 
considered. 

Mr. Moore. Let me give you a concrete illustration which I think 
is typical for the purpose of showing the relation between what the 
commission calls its present value and the actual value of the 
property. In the case of the Kansas City Terminal Railwav Co.,. 
which owns a railroad that cost some $50,000,000. at Kansas City it 
acquired in 1910 a large number of tracts of land by condemnation — 
ana I speak of them oecause I brought the condemnation suits and 
conducted them. 

Senator Kellogg. Do you mean the Belt Line? 
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Mr. M(K)EE. The Kansas City Terminal Railway Co., the Belt 
Line. Now, in these particular condemnations brought in 1910 the 
cost of the land — that is, the actual cost of acquiring the land — was 
$2,4<K),0(M) in round numbers. That cost is a court record. There is 
no question al>out it. 

Now, these very same lands that cost $2,400,000 have been valued 
by the commission, that is to say, the present value, so called, has 
been assigned to those lands of $1,400,000. There is a difference in 
that particular rase of $1,000«000 between the commission's so-called 
present value and what the lands actually cost in condenmation in 
court proceedings. 

Now, our contention is that it is not right or not just for Congress 
to tell the commission that they shall disregard the actual cost of 
those lands — $2,400,<K)() — and only consider the so-calletl present 
value, which is $1,4()0,(K)0. Our contention is that both figures 
should go t)efore the commission, and the counsel shall be permitted 
to argue and draw every inference that seems to them legitimate as 
to what value should l>e attached to that property, but it is for the 
commission to say what value shall l>e attached to the lands which 
actually cost two and one-half million dollars, but which have an 
acreage value of one and one-half million dollars. 

And I may say that that situation in the case of the Kans)is City 
Terminal is not exceptional. The same situation will l>e found in 
every case of recent construction or recent acquisition of real nrop- 
erty* l)ecause where real estate has l>een purchased for right oi way 
within the last 10 years the actual cost of it in condemnation or in 
purchase will l)e very considerably in ex(*ess of the acreage value. 
And everyone who has ha<l exi)erience with condemnation proceed- 
ings realizes that. 

N'ow, it is said in the report of the subcommittee of this committee 
having charge of the bill : 

It may f>e thnt the ooinnilMxion Is not employing fkmml principles In ascer^ 
tainInK what the HtattiteH call the pre»«ent value of lan<l«. If it in not, the 
mistake will be unfortunate, but may hereafter lie corre< ted. 

Now, I feel comi)elled to ilissent from the statement that the mis- 
take there may l)e hereafter corrected, for this reason, that if this 
bill passes it then Wcomcs a reenactment of the valuation act with 
the pn>vision concerning the cost of acquisition of lands eliminated. 
But the commission has construed the provision of the valuation act 
concerning present value, has attache<l a peculiar construction to it, 
what we think is an erroneous construction, but it has attached that 
construction to that language, and Congress has been advised of 
that construction. 

Now, if, with that knowledge; that is, with the knowledge of the 
construction which the Interstate Commerce Commission has placed 
upon that language "present value," you reenact that statute, it 
results, as a lecral proposition, that the construction which the com- 
mission has placed upon that expression "present value" is to be 
deemed as read into tne statute, and by the passage of this bill you 
in substance say to the commisison : 

You have been flwertnlniUK present value, which Ih In reality ac'renjje value. 
In a certain manner. Now. by the reenactment of this statute, we Instruct you 
to proceed and continue In that same way. 
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And when it comes before the court the court will say that by the 
reenactment of the statute, leaving in that part which has been con- 
strued bj the commission, the construction placed upon it by the 
conmiission is to be deemed to be read into the act and to be a part 
of it. 

That precise question was decided by the Supreme Court of the 
United States in 200 U. S., where it says : 

The prohibitions of the act to regulate commerce as to rebates, favoritism, 
and discrimination having been construed by the Interstate Commerce Comr 
mission, charged with its execution, to be inapplicable to the freight rates for 
coal charges by Interstate carriers empowered to mine and market coal by their 
Kiharters or by legislation existing at the time of the adoption of the act, this 
construction, which has long obtained in practical execution and has been 
Impliedly sanctioned by the reenactment of the statute without alteration in 
the particulars construed, must be treated as read Into the statute. 

So that if you pass this act as a matter of law the construction 
which the Interstate Commerce Commission has placed upon this 
^expression " present value " will be read into the statute, and it- will 
.amount to a conmiand to them to continue to ascertain present value 
as they have ascertained it, and to use that conception, and that 
only, in the determination of the value, and to absolutely disregard 
the condemnation cost or the present cost of acquisition of lands. In 
other words, when we get before the commission to argue for the 
value of our property, the law gives us the right to have before the 
conmiission the cost of reproducmg lands. And the commission can 
very properly point to this act, this reenactment, as an approval of 
their method of procedure, and that will be the answer to our 
. question. 

Now, it is stated also in the report that the result of the work, when 
done, will be valueless and miscnievous. I must respectfully dissent 
from that statement. Now, it seems to me that it can only be mis- 
chievous on the assumption that the commission charged with the 
duty of considering this evidence and placing a value upon rail- 
way properties will make an improper use of it. Surely Congress 
does not mean to say that. If the commission considers it and gives 
it such consideration and weight as it merits, then surely the result 
can not be mischievous. 

And with reference to the statement that it will be valueless, it 
seems to me that when that attitude is taken it can only mean one 
thing, and that is that the decision of the Supreme Court in Smythe 
V. Ames, which holds that this element of value was proper evidence, 
was incorrect ; that that case was incorrectly decided. But so long as 
the law stands as it is that cost of reproduction is a proper matter 
for consideration by the commission, or by the courts, so long as this 
class of evidence has some value, and ought not to be characterized 
as valueless. 

Now, it seems to me that the most serious conclusion stated in this 
report is that the ascertainment of the present cost of acguisition of 
land is impossible ; that it involves an impossible theory of valuation. 
If there was anything settled in the Kansas City Southern mandamus 
case it was that that contention was erroneous. It was contended in 
that case, as will appear from the briefs that are quoted in the opin- 
ion, as it appears from what the commission itself says, whicn is 
quoted in the opinion, that almost the entire contention of the corn- 



Digitized by 



VALUATION OF RAILROAD LANDS. 



17 



muwion was that it was impossible to ascertain present cost of con- 
demnation and dama^, that it involved impossible hvpotheses and 
inadmi>sible assumptions. And all of that is recited m the opinion 
of the court, as follows : 

It l« true that the commlmlon held that Hm nonaction ^ns caused hy the fact 
that the <*<m]nuind of the statue involveil a c(»nKlderation hy it of mutters ** he- 
yond the iMM«»li)UIty of rational determination/* and calle^l for inndmissihle 
aMHUmptious/' and the indulf(in(( in ** impoKKihle hyiHitheHen '* as to suhjectii in- 
cafitthle of rational aM-ertalnnient.** and that such conclusions were the neces- 
Hury ctinsequence of the Minnesota Itate cast**. 

Now, that contention was apparently before the court, and was 
understoocl bv the court, and was not overlooked, and it disposes of it 
in this way f)y saying that the reasoning of the commission and its 
conclusions were absolutely erroneous. It says: 

We nre of opinion, however, that, ciinitlderini; the face ttf the statute and the 
reaM>nlii>r of the conmiisMlon, it results that the conclusiim of the commission 
was erruneous. 

I can read in that language nothinir else than a clear and concise 
statement by the Supreme Court of the United States that as a 
matter of law the asi'ertainment of the present cost of condemna- 
tion and damages is a practical thing and can be done in a practical 
way. and that it is oi value in the determination of the railroad 
valuation. 

Now, as I see it, the objections urged in the reiwrt against the 
reliability of the cost of acquisition of lands, wlien it has l)een 
as<*ertained, are of much greater force when urged against the ascer- 
tainment of the so-called present value, or acreage value. Now, 
when the acreage value or present value of the lands has once Wn 
ascertained, as it has l)een ascertained by the commission, then all 
of the <lifficulties disappear. The commission has gotten over the 
difficulties of the law wlienever it has reached a conclusion and finding 
as to the acreage value of the land. It is like a condemnation suit 
where you go into court, and there are two issues: First, what is the 
market value of the land taken i Se<-ondly, what is the damage to the 
residue? Now, in this particular case the commission has solved one 
of those pn)blems: it has found the market value of the land. 

Now, whether the road is to l)e assumed to l)e obliterated and 
rebuilt, or assumed to l)e not there, or any other assumptions that 
may l)e necessarj', is l)cside the question, so far as this particular 
matter is concerned, l>ecause the commission has found the market 
value of the land to l)e c<mdemned, and only one question remains, 
and that is to ascertain what it will cost bv the application of the 
rule in condemnation to acquire the lands, the market value of them 
l)eing one of the conceded facts at the l)eginning of the case. 

In other words, you take a farm of HM) acres, and the railroad 
crosses it. The commission has found the market value per acre of 
that farm. Now, the cost of acquisition of the right of way through 
that farm, once you know the market value i>er acre, Ls not a difficult 
thing. The commission has already found the acres' value. All 
it has to do is to proceed one step further and take out the right of 
way, which we will sav is 5 acres, and find the value of the remaining 
155 acres. If it can find the value of the lOO acres, it certainly can 
£nd the value of the 155 acres. 

^752—21 2 
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Senator Kellogg. The commission are not doing that, as a matter 
of fact; they are applying some general rule to the whole thing, 
aren't they? 

Mr. Moore. Yes, sir. They are, however, making the general rules 
from the specific instances such as I have just enumerated. 
Senator Kellogg. Yes. 

Mr. Moore. That is to say, they take the railroad and divide it up 
into types, agricultural land in one type and urban property, indus- 
trial property, and so on and so on, and then from specific instances, 
from actual transactions, they ascertain the relation between the 
acreage value of the property and its cost of acquisition, and then 
when they have ascertained that ratio they apply that to the acreage 
value of all the property in that particular type. 

The Chairman. Mr. Moore, imder the arrangement, giving due 
allowance for your interruptions, your time has expired. 

Mr. Moore. May I file tliis memorandum I have prepared with 
the committee? 

Senator Underwood. Do you want it printed in the record? 

Mr. Moore. Yes. 

The Chairman. Very well. 

(The memorandum presented by Mr. Moore is as follows :) 

I. 

THB EXPRESSION "PRESENT VALUE," AS USED BY THE COMMISSION, DOES NOT 
PURPORT TO BE THE REAL PRESENT VALLTE OF RAILROAD LANDS. 

If the biU becomes a law, it will relieve the commission of the duty now im- 
posed upon it to ascertain the present cost of acquisition of railroad lands, 
but will still require it to ascertain and report the so-called present value of 
railroad lands. But the "present value/* as defined by the commission, is not 
the present value in any proper sense. It might more properly be called 
" acreage value." It is determined, as stated in the subcommittee's report, pa^re 
3. " by ascertaining the value of adjacent lands or lots and attaching the same 
value, area for area, to the railrod lands and lots." No informed person will 
claim that railroad right of way can l)e acquired on this basis. It re^^ults fnuii 
constitutional provisions against the taking or damaging of private property for 
public use without Just compensation, that. In practice, right of way costs 
much more than the acreage value. 

A typical illustration may be given from the records of the commission in its 
investigation and valuation of the lands of the Kansas City Terminal Railway 
Co. That company acquired certain lands in 1910 by condemntion, and paid 
therefor the sum of $2,400,000. This is a court record. The so-called present 
value of these same lands, as computed by the commission. Is $1,400,000. Nt» 
one will contend that the so-called present value is the real value. Thi«! 
illustration is typical of substantially all cases In the United States when- 
right of way has been acquired within recent years. It would be most unjust: 
to say that property which cost in condemnation proceedings $2,400,000 should 
only be valued at $1,400,000, and that the company owning the property shouhl 
only be i)ermitted to earn a 6 per cent return under the transportation act upon 
the latter sum. 

II. 

IF THE BILL PASSES, THE COMMISSION WILL BE REQUIRED TO CONTINUE ITS PBCSEINT 
ERRONEOUS PRACTICE IN THE DETERMINATION OF SO-CALLED PRESENT VALUE. 



In the report of the subcommittee, page 3, it is recognized that the methods 
employed by the commission in ascertaining so-called present value may lH^ 
erroneous, but it is insisted that this error may be subsequently corrected. It] 
says : 

** It may be that the commission Is not employing sound principles In ascer^ 
talning what the statute calls the present value of lands. If it Is not, ttiti 
mistake will be unfortunate, but may hereafter be corrected." 
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Bat thin Hitlivly overUKiks the W4>ll-re(H>Knlzed rule of law that where Con- 
irreitM. knowing the <H>nMtni<'tl()n which tlie cotumiiiMioD huH plaee<l upon a 
Htatute, reenartJi the nutute witliout alteration In he |iartlcular matter con- 
Htrued, this amounts to a legiHlative adoption of such construction. CongresH 
know4 how the aminjinMlon has ctmstruetl the exftreKslon ** present value.** 
This information is ctmtained In the re|M>rts which the commission has made 
Ui (Vmgress. It Is now pn>rM>fied by the pending bill substantially to reeuact 
iwragraph second, quoted on the first fioge of the sut>committee*s re|H)rt, elimi- 
nating the provislcm concerning cost of acfiulsition of lands, but retaining the 
proviHion <*on<vrning ** present value.** If tJie bill imsses, it amoutit to a re- 
euactnient by (Congress of the statute irat>osing ujion the commission the duty 
of awvrtaining ** present value** of lands, and the Implied adoption by Con- 
grexs in su<'h reena<-tnient of th«* erroneous method which the commission has 
employed. In other wonls. the construction which the commission has plac*e<l 
u|Mm the expression present value ** will be ** treated as read into the statute.'* 

A de<'iHion of the Supreme Court dlre<*tly in |s>lnt is New York, New Haven 
Si Hartford It. II. To. r. Interntate ('ommer<v (*ommlssion, 2tlO U. S., 861 (50 
L. r»l.'). where the third syllabus pro|»erly retle<rts the opinion of the 
I'ciurt. and Is as follows: 

"The prohibitions of the act to regulate ci)mmer<'e as to rebates, favoritism, 
and discrlmlnathm having l»een c'iinstnie*! by the Interstate <'omnier<»e Com- 
mission, charged with its exivuthm. to l>e Inapplicable to the freight rales for 
c*»al chargwl by Interstate c-arrlers enifMiwereil to mine and market coal oy 
their charters or by legislation exlnilng at the time of the adoption of the 
art, this (*(»nHt ruction, which hns long obtaitie<l in practical exe<*ution an I has 
been Implletlly sancthmetl by the reenactment of the ntatute without altera- 
tion In the particulars construed, must l>e treateil as rend into the statute.** 

The pnsMige of the r»endlng bill, therefore, will amount to an approval by 
(NmgreMs of the commlsHlon's practice In detemdnlng acreage value and lal>el* 
ing It " present value.** Any court in c<»nstruing the expression *' present 
value,** if the bill becomes a law, will l»e c<»m|>elle<l to say that the commission's 
oinsi ruction must l>e read into the new law, an l that what (*ongress meant 
was that the conmiission should (*ontinue its present practice. It is futile, 
therefore, to say that the c-ommlsslon's mistake ** may hereafter l>e correcte<i.'* 
It will then be too late to correct the mistake. 



THKKK IS .fO RKAI. DIKKU rLTY IN AS<-KKTAIMNG THE PKIISKXT COST OF ACQl IhlTlON 

OF KAILROAD LA.M>S. 

The surprising statement [h made in the re|K>rt of the sulM'ommittee. iwge 3, 
that it Is ** iibs«>lutely imiHWHible to asi'ertaln what It would cost any gi\«Mi 
niilnm<l <H)m|mny to actiulre Its present right of way or lamls at the preM*nt 
time.*' 

In the first plsfv, this precise claim was made before the Supreme <*4»urt of 
the CnihNi Stat*»K in the Kansas City Sf>uthem mamlamus case, ami there over- 
rule 1. The opinion In that case (2r»2 I'. S., 17H) sets forth the <'t»iniiilssl«in'« 
own statement, where tlie nlle^»Hl iin|M>ssibillty of ascertaining the reppuhic- 
tioii (i»st of binds is en)|>hasi/.e<l, as follows: 

** We are unable to illstlnixuish tn-tween what Is HUgg»*ste<i by the <-itrrier l:i 
this rcf'ord and nominnlly re<|ulre<l by the act an I wlial was <*oiHleiiine<l by 
the court (In the Minnesota Hate eases (.sinipsi^n r. ShepanU. 'SUt 1*. S., JiTii:. 
r»7 L. e<l. 1511: 4H I^ K. A. (N. S. ) i:»ll: Xi Sui». Ct. Hep. 7l!J>: Ann. Cane. 
1916A, IS) as l>eyon<l the p<»Hslblllfy of rational determination: nor Is there 
any essential dIfTerence In the artnal inetlnKls there employe*! and t!»os4» now 
urge 1 U|)on us. Before we <'jin n»iM»rt H^ures as aw-ertaiiietl we must have a 
reas4inable foundation for our «»stinnite, and wlien, as here. If the esiiinate 
iftn be made only u|M)n iiiadnii>«sible assumptions aiul u|M>n inifMm*4il»|H liyiNitli- 
I'ses, such as those |M»ini(Hl out by the Supreme Court In the opiniofi (pioted. 
our duty to abstain from r«*|M»rting as an as<>ertained fact that which Is in- 
capable of rational as<*ertainna*nt is clear.** 

" BtH»ause of the lm|MisslMlity of making the self-contradh tor>' aHsntn|>tions 
which the the<»ry refpiires when applle<) to the carrier's lan<!s, we are tniable 
to re|>ort the repnMhi<-tlon ^fjst of su<*h lamls or its etpiivalent, the pn-siMit 
cost of acquisition and (hiinages, or of purrluise in exi-ess of presiMit value." 
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Surely no more appropriate language could be employed to place before the 
Supreme Court the commission's contention that the command of the statute 
involved an absolute impossibility. The Supreme Court thoroughly underst^Mxi 
the commission's position. This is apparent, because it said : 

•* It is true that the commission held that its nonaction was caused by the fact 
that the command of the statute involved a consideration by it of matters 

• beyond the possibility of rational determination * and called for * inadiiiissibk' 
assumptions/ and the indulging in * impossible h.\T>otheses * as to subjects 

* incapable of rational ascertainment,' and that such conclusions were the ncH*es- 
sary consequence of the Minnesota Rate cases (Simpson v. Shepard, 230 U. S., 
352: 57 L. Ed., 1511 ; 48 L. R. A, (N. S.), 1151 ; 33 Sup. Ct. Rep., 739; Ann. Cas. 
1916A, 18)." 

It is apparent, therefore, that the commission's contention was neither over- 
looked nor misunderstood. The court, in its decision, distinctly and specifically 
disapproved the commission's position, its reasoning, and its conclusions. After 
stating the commission's construction, as quoted above, the court said : 

•* We are of opinion, however, that, considering the face of the statute and the 
reasoning of the commission, it results that the conclusion of the comnilBsion 
was erroneous." 

It appears, therefore, as a matter of law. that any contention now made that 
It is ** absolutely impossible " to ascertain present cost of acquisition of 1an«ls is 
In the very teeth of the decision of the Supreme Court of the United States 
directly to the contrary. 

As a practical proposition there is no difficulty In estimating the present cost 
of acquisition of lands In a satlsfactorj* manner and with reasonable accuracy. 
It Is to be borne in mind that the commission has ascertained the so-called pres- 
ent value, which, as above stated, in reality is the acreage value. With this 
acreage value as a basis, there is no difficulty involved In proceeding one step 
further and ascertaining the present cost of acquisition. The problem is solved 
by the application of the familiar rule In condenmatlon proceedings that where 
an entire parcel is taken the measure of damages is its market value, and where 
only a part of an entire parcel Is taken the measure of damages is the market 
value of the part taken plus the damage to the residue. This is a problem 
which Juries are solving almost daily from one end of the country to the other. 
What a jury can do and does do with a reasonable degree of satisfaction cer- 
tainly Is not beyond the powers of the Interstate Commerce Commission w^ith 
its con)s of trained assistants and employees. 

Take, for Illustration, a right of way through a 160-acre farm. The present 
value of the farm, which, let us assume, is $3<X) per acre, has already been deter- 
mined by the commission as a part of Its determination of so-called present 
value. Knowing the acreage value of the entire farm and the acreage included 
within the right of way. the only remaining question Is, What is the damage to 
tlie residue? In other words, what Is the value of the entire 160 acres l>efore 
the theoretical condemnation and what is the value of the remaining 155 acres 
after the theoretical con<lenmatlon of a right hf way c^mtalning 5 acres? The 
difference between these two sums Is the cost of acquisition. Surely no one can 
contend that It Involves a problem of any difficulty, much less an Impossible 
task. 

IV. 

THERK IS NO BASIS FOR THE STATEMENT CONTAINED IN THE 81'BCOMMITTEE BEPOBT 
TO THE EFFECT THAT " THE RESULT OF THE WORK WHEN DONE WILL BE VALt^W* 
LESS AND MISCHIEVOUS." 

It Is difficult to understand the basis for the assertion that the result of the 
work will l>e " niischevous." If the commission ascertains present c«»st of 
acquisitltm of lands, it will be one of the many plec-es of evidence material, 
competent, and relevant to the Issue of final value. It is for the ct»mml8sion. 
in the exercise of its quasi judicial functions, to give to this particular piece 
of evidenct* such weight as. In its Judgment, it may merit. The commission 
may or may not conclude that It Is entitled to any probative effect. How 
can it be said at this time that the result of the work will be "mischevous" 
unless we indulge the inadmissible assumption that the commission may make 
an improper use of it? How can Congress, In the exercise of Its legislative 
function, determine that evidence offeretl l)efore a Judicial body must be 
rejected bet*ause its effect might be "mischievous"? 
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Neither is there any foundation for the statement that the result of the work 
when done will be "valueless." It is held in Smyth v. Ames (169 U. S., 
46^-546) that " the present as compared with original cost of construction " 
is a proper matter for consideration in determining the value of railroad prop- 
erty. Present cost of acquisition of lands is part and parcel of the present 
cost of construction, and is, therefore, competent, material, and relevant evi- 
dence to be considered by the commission in its determination of final values. 
As before stated, the probative effect of this evidence is for the commission, in 
the exercise of its quasi judicial functions, to determine. How can the legis- 
lative power say in advance that a certain piece of evidence will be " value- 
less ? Is that not a question for the body exercising judicial functions to 
determine? 



EVERY OBJECTION URGED IN THE REPORT TO THE ASCERTAINMENT OF PRESENT COST OF 
ACQUISITION OF LANDS APPLIES WITH GREATER FORCE TO THE ASCERTAINMENT 01 
SO-CALLLT) PRESENT VALUE. 

As before state<l, with the commission's so-called present value as a baslff 

Him *Ifi? "p,"'"?/ ^'"'^'^^ r*"^ acquisition presents no real or practical 
difficulty. The objections urged will be taken up seriatim. 

It is said, *Mt is evident that the rtgiire reiK>rteil can be onlv an estimate 
since the amount which would actually be paid would depend to a c(,nsl( eiS 
extent upon circumstances and conditions which can not be definitely d^ 
s<.ribe( . This is true of the ascertainment of so-called present value It U 
an estimate, bastnl upon Judgment. 

" ^ V ^^'I^y^^^^^' i« f*>r the construction of a railroad the right 

of way can be obtained at a much lower figure than as though tl e builS 
of the road is opposed by that community. So, too, the attitude of the car^ 
rier might exercise a considerable influence upon the amount of moLy ex^^^^^^ 

ul«. poes to the question of the so-cniled present value of lamirwhich the com! 
ml«s on has found, and has encountered no difficulty in so doing 
Still npaln The manaReuient of one railroad might deem it for Its advantaw. 

hV"J-'' t'^V\^""""'""^ the community. whHe T 

other might deem It hetter business to force many cases intrwuM thereby 

The following surprising statement Is made in the report • 
In order to do this (ascertain present cost of acquisition) it must l» nr^t- 
assu.u.-d that the railroad has not Invn c<m8tructed3 is not in o^ratkfn f«5 
it w-ould be outrageously unjust to tind a value laiwU-^ntrlK Iw' th^ 
IflhZTr..''^ the r„„r„„d a„rt then multiply that vnlSe^ • 2 3 or ^Xc^^^sf I 
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damages. Is It "outrageous" to value the lands of such a road at what they 
cost? Does It not necessarily follow that its competitor, which acquired its 
lands 30 or 40 years earlier, should have them valued on the same basis? Is 
that not a matter for the commission to pass upon ? 

VI. 

THE PUBLIC WILL SUFFEB NO INJIHIY IF THE COMMISSION IS PERMITTED TO ASCER- 
TAIN THE PRESENT COST OF ACQl'ISITION OF LANDS, WHETHER DONATED OR PUB- 
CHASED FOR A FULL CONSIDERATION. 

It is said ia the report that **A considerable proportion of the right of way 
now being used by railroad companies was either donated or conveyed for a 
small consideration,'* and the question is asked whether this would not happen 
again if the railroads were destroyed? This argument was also unsuccessfully 
made before the Supreme Court of the United States In the Kansas City Southern 
mandamus case. A sufficient answer is that the valuation act (section 19a of 
the interstate commerce act) provides, In paragraph fifth, that the commission 
shall ascertain and report the amount and value of any aid, gift, grant of right 
of way, or donaticm made to each common carrier or to any previous corpora- 
tion operating such property by the Government of the United States or by any 
State, county, or municipal government, or by individuals, associations, or cor- 
porations. It is also required to ascertain and report grants of land to any 
such common carrier or any previous corporatism operating such property by 
the Govenmient of the United States «)r by any State, county, or municipal gov- 
ernment, and the amount of money derived from the sale of any portion of such 
grants and the value of the unsold portion thereof at the time acquired and at 
the present time; also the amount and value of any concession and allowance 
made by such common carrier to the Government of the Unite<l States or to any 
State, county, or municipal goveniment in consideration of such aid, gift, grant, 
or donati(m. 

It is thus apparent that the law wisely provides for the ascertainment of the 
present cost of acqulsititm of all lands, however acquired, and, separately, a 
statement of lands acquired by Government donation or grant. This is evi- 
dence conM>etent, relevant, and material to the issue. The probative effect of 
such evidence is for the commission to determine. 

The Chairman. We will hear from you, Mr. Benton. 
Mr. John E. Benton. I would like Mr. Farrell to precede me, if it 
is agreeable, Mr. Chairman. 
The Chairman. Very well. 

STATEHEHT OF HON. P. T. PABEELL, CHIEF COTIHSEL DTTEE- 
STATE COMMEBCE COMMISSIOH, WASHINOTON, D. C. 

Mr. Farrell. Mr. Chairman and ^ntlemen of the committee, I 
have been sent here by the members of the Interstate Commerce 
Commission to state the reasons why they think this bill should be 
passed. In the first place, the law m its present form requires the 
commission to spend a lot of time and a large amount of naoney 

The Chairman (interposing). You mean the law in its present 
form? 

Mr. Farrell. In its present form — without getting anything in 
return which can be used at all in determining the value oi the 
property of a railroad company. For the reason that, as you will 
observe by an examination of that paragraph entitled "second," 
which is under consideration here, before you get to the portion of 
that paragraph which the bill proposes to eliminate, you have re- 
quired the commission to do ever3rthing that it will be possible to do 
in connection with the valuation of land. 
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I have been over it so many times that I do not need to refer to 
it, but I can give it to you : 

Second. Such investigation and report shall state in detail and separately 
from improvements the original cost of all lands, rights of way, and terminals 
♦owned or used for the purposes of a common carrier, and ascertain as of the 
time of dedication to public use, and the present value of the same. 

So that when you have gotten that far you have required the 
Interstate Commerce Conunission to do everything that it would be 

Cisible to do in valuing the lands of a common carrier which have 
n dedicated to public use and are used for common carrier pur- 
poses. 

But you do not stop there. 

Senator Kellogg. Let me ask you right there, if it will not inter- 
rupt you — ^and I will not take up much of your time — ^what basis 
did thev use for determining the present value ? 

Mr. Farrell. They have not yet determined the present value, 
Mr. Senator, and that is one of the difficulties here. They have de- 
termined what they call the present value, and have told how they 
determined it. 

They have valued the property in the right of way on the basis of 
the value of similar adjoining and adjacent lands, and they have 
treated the original cost of that same land as a fact to be determined 
by going to the carrier's own records and taking every dollar that has 
been put down in those records as cost of the land. 

Senator Kellogg. Now, wait a minute. 

Mr. Farrell. I want to answer your question fully, because it is a 
pertinent one. 

Senator Kellogg. All right. 

Mr. Farrell. When it comes to the question of determining the 
present value of those lands for the purpose of determining a value 
upon the entire railroad property, that has never been done. And 
wlien the commission does undertake that job what will it consider? 
It will consider both the amount of money that the carrier has in- 
vested in the land when it was dedicated to public use and the 
present value of that land as measured by the value of similar land 
m the same vicinity, and then fix a present value which may be 
different from the original cost or different from the present value 
as measured by the market value of similar land in the same vicinity. 

Senator Kixxogg. Well, I do not pretend to say one way or the 
other, but I read somewhere a statement of the commission that 
when they came to determine the present value of the railroads they 
■determined it as a whole, but they say in this statement that theiV 
determination of the present value of the land is the value of the 
acreage properv. They sav that directlv. Now, what do they mean 
by that? 

Mr. Farrell. Tliey mean that they have found a present value 
which has been found in that way and can be founa in no other 
wav. 

Senator Kellogg. Very well. 

Mr. Farrell. But they are considering that as simply one ele- 
ment 

Senator Kellogg. That is true. 

Mr. Farrell. Of the value of the railroad when they come to fix 
the value of the property as a whole. 
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Senator Kellogg. But they have determined that the. language in 
the statute, where it says " present value " means the present acreage 
value of the property, have they not? 

Mr. Farrbll. Senator, I have to disacrree with that, because I was. 
solicitor of the Bureau of Valuation for four years, except a few 
days, and since I became chief counsel of the commission I have 
been connected with the valuation work because of my former con- 
nection with the Bureau of Valuation; and what the commission has: 
done is the best they could do. They could not fix a present value of 
the lands used for common-carrier purposes without telling how they 
did it, and the way they are fixing tnat present value — that is, rep)ort- 
ing as present value tor the time being — is by comparing the land 
included in the rights of way, yards, and terminals with land which 
is not ; but it does not mean that that will be the amount in dollars 
and cents put into the value of railroad land when that is fixed. 

Senator Kellogg. It certainly does not mean that that will be the 
vahie — the final value — of the railroad property. 

Mr. Farrell. There is no way in the world that I can conceive 
of that a carrier can be deprived' of a single cent that it has, in f act^ 
invested in those lands for common-carrier purposes when they were 
dedicated to public use, because the statute requires the commission 
to report the amount of money they invested in those lands when 
they were dedicated to public use, and if the commission is not able 
to report it it will only be because the carriers have not kept their 
books in such a way that the commission can obtain the information. 

But what is true of lands in that particular is not always true of 
other property. It is true that as a general proposition the commis- 
sion can get the original cost of the lands. It is not always true to 
the same degree that it can get the original cost of the structures. 

Senator Underwood. I would like to have your reflection on one 
point. It is a material point, in my mind. I do not know whether I 
am wrong or right about it. It is suggested by those who represent 
the railroad side of the question here that if this bill passes it will 
leave out the ascertainment of fact that they contend may be material 
in the court's ascertaining real value, and that if it is left out it may 
require a new valuation. Now, I would like to know what you have 
to say on that subject ? 

Mr. Farrell. I can simply give the committee my opinion. I think 
that if this bill is passed it will afford an opportunity of saving the 
money that is now being wasted in making these speculative esti- 
mates, and in any event if a court should hereafter require that kind 
of a speculative estimate to be made, the guess can be just as well 
made m the future and at just as small expense as it can be made now, 
because it can not be anything but a guess in any case. 

Senator Underwood. Well, of course, the other side contends that 
it is not a guess. The proponents of this bill contend it is. But the 
question is, if we eliminate the ascertainment of that fact that now 
is required by law, and the courts should take the other side's view- 
point, will not that materiallv delay the final ascertainment of value? 

Mr. Farrell. It will not delav it any more then than now, for the 
reason. Senator, that to-day witli that clause in the act the commis- 
sion is absolutely at the mercy of the carriers' representatives con- 
cerning this valuation work. And let me explain what I mean by 
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that, beoaui^e it is quite a stron^r statement. I^nless the commission 
will Bi)eciilate — I do not call it an estimate, because nob<Klv that under- 
stands it can conm'ientiously ^ve it any such dipiiAed name as 
** estimate.'' The word estimate is erroneously applied to an opin- 
ion expressed which has no reasonable foundation upon which to 
rest, and it has lieen absolutely im|>os8ible to find anv reasonable 
foumlation upon which to rest any such an estimate us tWy are talk- 
injr about. 

Senator Underw<k)d. That poes to the value of the testimony, 
though, and not to the fact. Of course, the court will determine that. 

Mr. Farreix. Now, then, to proceed with what I said in the first 
place. I made the statement that under present conditions the coni- 
mission is at the mere}' of the representatives of the carriers in this 
valuation work. Let me explain to you what I mean by that, l>ecause, 
as I said before, it is a stmnp statement Unless the commission will 
make an estimate that is satisfactory to the carriers' repres(»ntativcs, 
they threaten to prcK*eed parcel by parcel all over the lines of the dif- 
ferent railroads, and if they should undertake that, of course there is 
nolxHly in this nK>m that would live lon^r enough to see the valuation 
c«)mpleted, to say nothing almut the exi)eiise it would involve lK)th to 
the railroads and to the penei-al public. The natural result of that 
(condition would probably be that as lonp as nolnnly could ever make 
an estimate that could l>e relied upon as anywhere near accurate— 
nolKxIy would know whether it was accurate or otherwise, as far as 
that is concerned — some agreement would probably 1)6 made, some 
compromise, by which the carriers would pet about what would sat- 
isfy them, and then that would Ik* put into the record as a so-called 
estimate of the pres4»nt cost of condemnation and damages, or of pur- 
chase in excess of the original cost. 

Senator Kelukmj. But the commission can do their work in their 
own way. 

Mr. Farreix, That is just the trouble: and if the commis-ion 
should insiht ujwn tr^^inp to <lo this in a way that would l)e anything 
more than a guess, then the carriers wouhl say: Unless you will 
grant us a ceiiain multiple we will take so murh time that you can 
never complete this valuation, liecauye we will go over this road 
parcel by parcel/' And you can imagine what going over one line 
l(MHK) miles long will mean. 

Senator IVEixiKio. Oh, the commission is not obliged to do that. It 
can do as it pleases, 

Mr. Farreix, Can you shut them off arbitrarily? If you do, your 
action can have no force in court. 

Senator Keixtkkj. Mr. Prouty says in his testimony bc>fore this 
committee that the work is alxnit one-half done, and it is proceeding 
satisfactorily. 

Mr. Farreix. Well, let me say to you, l)ecause I have been with it 
just atK)Ut as long as Mr. Prouty has, that when Mr. Prouty says 
that I know what Mr. Proutv means, because I have been with him. 
He means that if you will base your estimates upon these unwar- 
ranted assumptions, then it is easy enough to make a guess. 

Senator Keixogo, Well, the commission are basing estimates in. 
that way, are they not ? 
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Mr. Farrell. The commission has gone on for some time under 
the decision in the Kansas City mandamus suit, and has been specu- 
lating, and what it has obtained is of no use to the commission or 
anjbody else. 

Senator Kellogg. Well, that remains to be seen whether it is or 
not. I think we had better have Mr. Prouty up here and find out. 

Mr. Farrell. I guess you will have some difficulty. Senator, in get- 
ting Mr. Prouty here. He has been a sick man since last December. 

Now, I say it is impossible to discover any reasonable basis upon 
which to rest the estimate of present cost of condemnation and dam- 
ages or of purchase in excess of such original cost or present value. 
Why is it impossible? Simply because you have got to assume in 
the first place — and which they contend you should — that if there 
were no railroad there the values which have been built up by the 
construction of the railroad and the investing of millions of dollars 
in the vicinity of the railroad by private persons and corporations, 
would still be there. That, of itself, as the Supreme Court said in 
the Minnesota rate cases, is impossible, and can not be entertained. 
In other words, it said the assumption of nonexistence of the rail- 
road and at the same time that the value that rests upon it remains 
unchanged is impossible and can not be entertained. 

Senator Stanlet. Let me see if I understand you. Under the act 
of 1920, the transportation act of 1920, you are required to take into 
'Consideration the cost of condemnation, among other elements. 

The Chairman. Under the act of 1920? 

Mr. Farrell. The valuation act. There is nothing said about 
condemnation in it. 

Senator Stanley. Under the present law you are required to take 
that fact into consideration. 

Mr. Farrell. Take the condemnation under consideration? 

Senator Stanlet. Yes. 

Mr. Farrell. I don't know of anything there that requires the 
commission to take the condemnation under consideration. I do not 
find any such thing there. 

Senator Stanley. Is not that the purpose of this bill, to change 
•existing law? 

Mr. Farrell. Perhaps I do not understand what act you are re- 
ferring to. Senator. Are you referring to the transportation act or 
the valuation act ? 

Senator Stanley. The valuation act. This present act. This is 
proposed as an amendment to the existing law. 

Mr. Farrell. If you are referring to the clause under considera- 
tion here, it says, " and separately the original and present cost of 
condemnation and damages or of purchase in excess of such original 
cost or present value." Those are the words. Now, what does that 
mean? Nobody has ever yet been able to tell definitely what that 
means. 

Mr. Brantley. The commission has decided it. 

Mr. Farrell. The commission has guessed at a lot of things, for 
the reason that the court has said it is compelled to go on and specu- 
late because Congress required it to do so. When I argued this case 
in the Supreme Court of the United States the Chief Justice referred 
to these estimates that we are talking about here as speculative esti- 
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mates, and the Chief Justice was further of the opinion that, not- 
withstanding the decision of the Supreme Court in the Minnesota 
Rate cases, the Congrress had deliberately, after that deiMsion was ren- 
tiered, jfone on and re<|uired the commission to obtain this informa- 
tion, or make this speculative estimate, and it was in no position to 
state that the Congress, having the authority, should not require them 
to do whatever the Congress saw fit to compel them to do. liut when 
the decision was first written up the Chief Justice in his opinion 
said that the Congress acte<l after the Supreme Court rendered its 
decision in the Minnesota Rate casos. His attention was called to 
the fact that that was an erroneous statement and that the Congress 
acted first. Thereupon he changed the phraseology so that that 
erroneous statement does not now appear in the printed reports. 

Senator Stanlet. What I wanteti to get at was this: In estimating 
the probable cost of condemnation are you required to review each 
separate parcel that they acquired and apply that standard to each? 

Mr. Farrkll. Thev are free to go over the road parcel by parcel 
unless they are satisfied with the gueas the c*ommission makes. 

Senator Stanley. You hold that they have the right to be heard 
upon every parcel? 

Mr. Farreix. T'pon every parcel of it. 

Senator Stanley. That they have the right to be heard upon every 
pan^el of it in reference to this matter? 

Mr. Farrell. Yes. Estimate parceJ by parcel. 

Senator KEixocrO. Where does the law give them any such right? 

Mr. Farrell. Why, the law does not shut out the right; that is 
why they have it. 

Here is another thing alKHit it : How are they going to estimate 
the present cost of condemnation and damages when nolxidy knows 
how much of the land they would have to buy, how much olF it they 
would have to condemn, or how much of it would l>e donated? Anil 
everybody knows that they did not condemn much of it when the 
roacfs were constructed: that a lot of it was given to them; and that 
only a comparatively small part, i>erhaps not much over half, was 
in fact purchased, and what was purchased was in many cases pur- 
chased for less than the acreage value of the land, if you please, at 
that time, l>ecause of the fact that the i>eople who were selling the 
land to them wanted a railroad in that vicinity. 

Mr. Brantley. What is the difference l)etween that and getting at 
the acreage value? Wouldn't the same principle apply? 

Mr. Farrell. The acreage value is a matter which can l)e esti- 
mated, l)e( ause you can find out what^the land in that vicinity, pen- 
crally speaking, is worth. Now, the Supreme Court said that where 
they did not pay anv more for the land than the present value of 
land in the vicinity having a similar character the present value of 
land in the same vicinity having a similar character is the maxi- 
mum that can be allowed. It did not say what should be done when 
they can show that they paid more than that, and the Interstate 
CoDimerce Commission has never in one instance cut out any excess 
that they could show they paid over what the present value, as 
measured by the value of similar land in the vicinity, would amount 
to, never in one instance, and any statement that is made here indi- 
cating that there is any fear that a railroad company will not get 
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as much as it has invested in its land has no basis at all on which to 
rest, if the basis they are looking for is to be found in the records, 
of the Interstate Commerce Commission. Now, when the commis- 
sion does allow them any less, as to dollars and cents, to be included 
for their lands, in fixing the final value of their railroads, then they 
can mal^e complaint, but certainly they can not complain up to that 
time, until sucn a thing has happened ; and, as the subcommittee ha» 
said, if such a thing should happen, of course it can be corrected by 
the court, because the data would all te before the court, and it 
would not require any return to the commission for the purpose of 
making any new investigation at all. 

Now, if your honors please, I have, perhups, been a little more 
emphatic than I would f>e expected to be under the circumstances, but 
it IS l)ec'au8e I feel that misrepresentations have been made — I do 
not say intentionally — but because of sometimes a fear that some- 
thing will hap|>en in the future tliat will do a railroad some harm, 
and that has caused statements to be made which have no basis in 
fact. 

The commission has made a great many tentative reports, and it 
has always attempted to show to the l)est of its ability — antl its 
al)ility in that respect is measured by tlie accuracy of the carriers' 
records— every dollar that the carriers have put into their lands, as 
shown bv the carriers' own records, and it is continually repoiting 
every dollar that they have invested, and if they are not trying to get 
the railway values — which was condemned by the Supreme Court in 
the Minnesota Rate cases — what are they trying to get ? 

These speculative estimates as t^) what the railroad companv 
would have to pay for the land more than the land would be worth 
to others — l)ecause that is what it comes to— are based upon the 
theory that something more would have to be paid for it, because it 
was obtained for railway purposes, than would l)e paid for it if it 
were purchased for s<>me other purpos(\s. So that what they are 
endeavoring to compel the commission to report is a value for rail- 
way purposes which is different from the value for other purposes^ 
and which was condemned as a distinction that could not he sus- 
tained by the Su[)reme Court of the United States in the Minnesota 
Rate casi*s. 

Senator Kfxlogo. Well, this law as it stands does not determine 
that question at all. 

Mr. Farrell. The trouble with the law. Senator, is, as I said 
before, that it requires a speculative estimate that can not be made 
use of as evidence, and that the amount of time consumed in making 
these guesses and the amount of money expended in doing that worK 
de|>ends upon whether the carriers would prefer to go ahead and get 
the evident e of their so-called expert witnesses as to these specu- 
lative estimates, or whether they would be content with such a guess 
as the commission might see fit to make. I can not call it anything 
but a guess, l)ecause it is very evident that it could not be anything 
but a guess. 

In the first place, you have got to assume that if it l)ecame neces- 
sary for them to reacquire the lands — which you know it never will 
be-^the values that are there now will still remain. 

In the next place, you must assume that those lands are owned 
not by the railroad companies but by the adjoining landowners^ 
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and when you come to that point it is impossible, for the reason that, 
as I say in a brief that I prepared for the Supreme Court in a Texas 
case, and I quote from the statute, even if the railroad company 
forfeits its franchise, still the land that is acquired for right of way 
pur(K)se8 does not ^o back to the adioininir landowners or to any- 
iKKly else, but remains land to be used by the State and turned over 
to some other corporation to use for railroad purposes. The idea 
that you could get the titles to these lanils back to the adjoining 
landowners, of course, is impossible, lust as much as the idea that 
the values that are there now would oe there if there was not any 
railroad. Both of those things are impossible. Nevertheless you 
must assume Iwth of those things before you can even start on an 
estimate of cost of condemnation and damages or of purchase in 
excess of such original cost or present value. 

Hut you can see that you have not even then gotten anywhere, l)e- 
cause here is another thing to be considere<l, and to my mind it is 
enough of itself, if I did not consider anything else. Suppose, for 
the pur|K)ses of considering this theory — l>ecause you can not call it 
anything else — you would try to find what it would cost them to re- 
acipiire tliose lands for railroad purposes if they did not own them. 
The fii^st thing you must do is to imagine that the railway is not there, 
and that it is tnerefore necessary for you to reaccjuire the land and 
put the railroad there. Now, when you undertake to do that in your 
own mind just see what you will be up against. You imagine that 
the railroad is removed one moment, and the next mcmient you recon- 
struct it, and of course it would have to obtain those lands for the 
purpose. 

lJut the thing that they make the most of and the thing that they 
say would l)e the one thing of all others that would make the land 
cost the carriers more than the value of it for other nurnoses is that 
you would go through a UV)-acre tract of land ami take a narrow 
strip 1(K) feet wide. There are not so many of them KM) feet wide; 
some of them are 2(X) feet wide, and a g<M)d many of them are 4^M) 
feet wide, so far as that is concerned, nut supiKise you dis[>ose<l of 
your railroad. What do yon do with your l<M)-f<)ot strip that you 
kave there now i Well," they say, we will put the title of tliat back 
into the adjoining landowners." Now, can yon imagine how that 
KM) feet, or any other land that adjoins it on either side of the rail- 
ix)ad, could l)e in any manner or to any extent daniaired by one min- 
ute taking the railroad away and the next minute putting it back! 
And still that is the theory upon which they proceed. 

Senator Underwood. I do not understand, Mr. Farrell, exactly your 
procedure, and I am probably very ignorant alx>ut the matter, and 
therefoi*e I ask the (piestion for informati(m. But what you are 
trying to do is to as<'ertain present value, is it not? 

^Ir, Farrell. Yes, sir. ^ 

Senator Underw(h)D. Well, is not the present value ascertained if 
you took the proiK)sition, sayinp that the railn)a<l is there, and that 
you are going to l>nild a new railroad to parallel it i In other words, 
to acquire KM) fet»t lying immediately adjacent to the present line, 
and what it would cost to accpiire it: is not that the real i^sne^ 

Mr. Farrell, No; we <lo not prtHwd upon the theory of bnilding a 
line like it. Wc» proceed u|Mm the theory of bnilding the i«lentical 
line, and putting it in its present condition. 
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Senator Underwood. Is not that the present value — what it would 
cost a new railroad to build it ? 

Mr. Farrell. No ; because that is an expense that the imagination 
does not permit you to say has ever been incurred, or ever can be 
incurred, because the railroad will, of course, never be disposed of. 

Senator Underwood. Well, I may be wrong, because I have not 
followed the line of the decisions of the Interstate Commerce Com- 
mission in this valuation act ; I may be ignorant of the subject ; but, 
as I understand, they are trying to ascertain present value, and the 
present value of that right of way would seem to me to be not wliat 
it cost them or not what the replacement value would be, but it would 
be what it would cost to build a road that paralleled the present track. 

Mr. Farrell. That is not the theory upon which they are pro- 
ceeding. They are not undertaking to build parallel tracks at all^ 
They are taking that identical railroad and trying to estimate 

Senator Underwood. I know ; but would not the present value be 
ascertained by what it would cost to duplicate that on the other side 
of the 100 feet ? 

Mr. Farrell. I think not, Senator Underwood. I do not think 
that would be the proper way to get the present value of the present 
railroads. 

Senator Myers. What would be the trouble with this sort of pro- 
cedure, Mr. Farrell: To just imagine that the railroad is not there 
and does not own its right of way, and that the land is intact and un- 
severed and in a compact body, but everything else but the railroad is 
there — the farm is tnere, the improvements, and everything except 
the railroad — and to ascertain the value of the land per acre, and 
then proceed iust as a court would proceed? What damages will 
result from taking a strip of land out of a tract and allowing a rail- 
road to be built upon it, and what benefits will accrue ? Ana do the 
benefits exceed the damages, or do the damages exceed the benefits? 
And then adjusting it and finding a difference and allowing that as 
a measure of damages and condemnation. That is, if it damages the 
land, add the damages to the value of the right of way, and if it 
benefits the land more than it damages deduct the benefit from the 
value of the right of way, just as a court would do. And say that now 
is the present value of this right way. And the cost of building the 
road would be added to the value of the land in condemnation and 
damages, and that would be the present cost of the railroad. Could 
not that be done easily ? 

Mr. Farrell. It could not be done unless you are willing to indulge 
in the absolutelv unwarranted assumptions that the present values^ 
would remain if the railroad were not there, and that the title to the 
land could be put into the names of the adjoining owners, and every- 
thing except the railroad itself would remain there. But the Su- 
preme Court has said that all those assumptions are unwarrantable 
and can not be entertained. 

Senator Myers. You could get back then to the question of un- 
earned increment. 

Mr. Farrell. Xo. You see, the railroad is there, and every dam- 
age to the adjoining land that can be done has already been done 
and paid for, and that has been put into the original cost. Now 
there can not be any new damage to the adjoining land. 
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Senator KrxuHw. We have taken a good deal of Mr. Farrell's 
time, and I think he ought to be allowed additional time, Mr. Chair- 
man. 

The Chairman. We will find it necessary to postpone the hearing 
until 11 o'clock to-morrow, and at that time Mr. Benton or Mr. 
Farrell, either, will have one-half hour to conclude this statement. 

Mr. Farrisix. If Your Honors will allow me to put in as a part 
of mv remarks my brief in the Supreme Court, I would like to do 
8o. It is short, and I have dis<Hissed this matter very thoroughly. 

The Chairman. That will be done. 

(The brief presented by Mr. Farrell is as follows:) 



In the Supreme Court of the Tnltwl Staten. Oototier tenn. 1919. Tiiitetl State* 
of America, at tlie relation of Kansas City Soutliern Railway Co.. r. Inter- 
state Commence Commhulon of the United States. No. 413. 



Plaintiff in error, hereinafter called appellant, a common carrier subject to- 
the act to regulate wMnmeree. reqne«t« the court to Ismie a writ of mandamus 
commanding defendant In error, hereinafter calle<l th^ comml^Hlon, to receive 
certain evidence which it has refuwl to rt*celve In a pro<*«»edlnK now pending 
before It. entitled ** In the Matter of the Valuation of the Proi)erty of the 
Kanftas City Southern Railway Co. et al." 

By section 19a of said act commonly called the valuation act of March 1, 
1913, the commission Is requlrnl, amont; other thintcs. to ** investigate, ascer- 
tain, and report the value of all the pn)perty ownefl or used by every common 
carrier subject to** the act to retaliate commerce, and paraicraph entitled 

Second *' of the valuation act reads: 

** Sec<md. Such Investi^'ation and report shall stnte In detail and separately 
from Improvements tl»e original c<w*t of all lands, rluhts of way. and terminals 
owned or used for the pur|H)seK of a common carrier, and nwvrtained as of the 
time of dedication to public use. and the present value of the same, and sepa- 
rately the orljrinal and present cost of c<mdemnation an<l damages or of pur- 
chase In excess of such oritrinal cost or present value.'* 

To the extent the ctmrnilHslon Is required by sahl fiarafrrnph to ascertain and 
report separately the "present cost of cfmderonntion and damaces or of pur- 
chase In excess of orifrinal cost or prt»»«ent value'* of the lands included In the 
rights of way, yards, and terminals <»f cf>mmon carriers, it has never \n*en able 
to comply therewith. It has, li«»wever. i>ermitte<l api>e1lant an<l «»tlier carriers, 
including; the Texas Midland Railroad. t<» IntHKluce in pnn-eeilliiu'H l>efore It a 
lar^ce volume of evidence, the effe^^t of which was to jirove what lind previously 
been demonstrate*! by this court in Its decision In the Mlnnes<»ra Rate nises 
(23<» r. S., n.unely, that It Is lni(N>ssII»le to ctmiply witli thin r(*f|nireiiient of 

the valuation act, IwH-ause no lawful or reasonable basis n|M»n which to n»st an 
estimate of such c<>st can be «IIscovere<l. 

After the coinniiHsinn had rendere<l Its dec'fsion In the Texn«» Midinrid n\**e 
(1 I. C. C. Val. Rep., 1>, In which evidence of the chnra<ter menrlorje*! had been 
subniitte<| to It for ciuisbleration. apiHIant asked for ainl was triven iMTininsion 
to Introduce In the Kansas City Soiirheni case lM»fore an examiner of ilie i*«>rn- 
missIoD at Kansas City evidence which appellant claiin^fl would tend to estab- 
lish the present i^^t of condemnation and damajr^w or of purchase of tlie lands 
Included In the rl^rhts of way, yartis, and terminals of the railroad use<l by ap- 
pellant as a common carrier In serving the general public. At tlie hearing; l)e- 
fore said exandner, api>ellant lntro<lnce<I such evidence to tlie extent tiiat It 
was then prepare<l to d«) so, all of which wa»* re<elve<l by tlie exaniin^T. Tlien^ 
after, however, app**llant askcMl the coninii»<^ion to i)ern)it It to intnMlu<-e addi- 
tional evidence of the same character and this request was detdtil for the rea- 
son statetl by the comndsslon in Its decision In said Texas Midland case, whore- 
upon apr>ellant brought this action and ask for a write <»f inandanniH as alM»ve 
■tated. 
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In the Supreme Court of the District of Columbia appellant filed a demurrer 
to the annwer of the conrmisBion, which was overruled, and upon appeal the 
ruling of the Supreme Court was affirmed by the Court of Appeal. From these 
rulings appellant appeals to this court 



I. To estimate the present cost of condemnation and damages^or of purchase 
•of lands included in api>ellant*s railroad is impossible, because it necessarily 
Involves unwarrantable and unla^vful assumptions. 

The valuation act was approved by the President and became effective on 
March 1. 1913. At that time there were pending in this court, on appeal from 
the (Mrcuit Court for the District of Minnesota, the Minnesota Rate cases above 
mentioned, wherein an attempt had been made to estimate the present c<j«t 
of acquiring the lands included in the rights of way, yards, and terminals of 
^rtain common-carrier railroads. To this method of procedure, which this court 
characterized as an attempt to apply the cost-of-reproductlon method in deter- 
mining the value of said lands (Id. 450), and to the result thereof the appellants 
excepted, and in stating and sustaining the exception this court, speaking 
through Mr. Justice Hughes, said : 

''It is contended that the valuation was made upon a wrong theor>'; that it 
is a speculative estimnto of *cost of pnMluction*; that it is largely In excea» 
of the market value of adjacent or similarly situated proi)erty; that It does 
not represent the present value, in any true sense, but constitutes a conjecture 
as to the amount which the railway company would have to pay to acquire its 
right of way. yards, and terminals, on an assumption, itself inadmissible, that* 
while the railroad did not exist, all other conditions, with respect to the agri- 
cultural and industrial development of the State and the location, f>opulatioD, 
and activities of towns, villages, and cities, were as they are now. (Id. p. 444.) 
««««««« 

" It Is at once apparent that, so far as the estimate rests upon a supposed 
<*ompulsor>' feature of the acquisition. It can not be sustained. It Is said 
that the company would be compelled to pay more than what Is the normal 
market value of property In .transactions between private parties; that It 
would lack the freedom they enjoy, and, in view of Its needs. It would have to 
give a higher price. It is also said that this price would be In excess of the 
present market values of contiguous or similarly situated property. It might 
well be asked, who shall describe the conditions that would exist, or the exigen- 
cies of the h.\TM)tlieti<*al owners of the property, on the assumption that the rail- 
road were removed? But. asUle from this. It is Impossible to assume. In 
making a judicial finding of what It would cost to acquire the property, that 
the company w<»uld l>e compelled to pay more than Its fair market value. It 
is e<iuipi>ed with the governmental power of eminent domain. In view of Its 
public purpose. It has been granted this privilege in order to prevent advantage 
being taken of Its necc^sslties. It would l>e free to stand upon Its legal rights 
and it can not \ye Suppose<l that they would be disregarded. (Id. 450-4.*51.) 

"Moreover, It Is manifest that an attempt to estimate what would be the 
actual cost of acquiring the right of way, If the railroad were not there, is to 
indulge in mere 8i)eculation. The railroad has long been establlshe<l ; to It have 
been linked the activities of agriculture, industry, and trade, (\)mmunitles 
have long been dependent upon its service, and their growth and development 
have been conditioned ui)on the facilities it has provided. The uses of property 
In the communities which It serves are to a large degree determined by it The 
values of property along Its line largely depend upon Its existence. It Is an 
integral part of the communal life. The assumption of its nonexistence, and at 
the same time that the values that rest upon it remain unchanged. Is Impossible 
and can not be entertained. The conditions of ownership of the property and 
the amounts which would have to be paid In acquiring the right of way, sup- 
posing the railroad to be remove<l, are wholly beyond reach of any process of 
rational determination. The cost-of-reproductlon method Is of service in ascer- 
taining the present value of the plant, when it Is reasonably applied and when 
the cost of reproducing the property may be ascertained with a proper degree of 
certainty. But it does not justify the acceptance of results which depend upon 
mere conjecture. (Id. 452.) 

• •••••• 
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•* The pvldenre in these caHew HemonBtrates that the nppraiBementa of the 
5*t_ Paul and Minneapolla pr(it>ertiefi which were acoepte<I hy tlie master were 
in Aiilwtance a|ipraiMilA of what waa oonaiderecl to be the peculiar value of the 
ritl1r«md rijcht of way. Kftortn to exprena the renulta in the temiB of a theory 
of oMit of repriMlurtion fall, aa naturally they niunt, to alter or obscure the 
e^^p«^tlal character of the work umlertaken and i»erfonne<l. l*reaente<l with an 
iiiiTMMMlble hyi>othe«U and endwvoriuK to conform to It, the appraiH4»rH — men of 
ubillty and exi>erience — were manifestly seeking to jrive their l)est Judjcment as 
to what the railniad riRht of way was worth. And doubtless it was believe*! 
that it miieht cost even more to acquire the pro|)erty if one attempted to buy 
into the cities as they n<»w exlKt and all the dlthculties tlnit mljcht lie lmaKlne«l 
nn Incident to such a * repnxl motion * were consldere<l. The railroad right of 
way was cimcelved to be a property sul generis, * a large b<Mly of land In a con- 
tinuous ownership/ representing one of the 'highest uses' of projierty and 
Itomessing an exceptional value. The estimates l)efore us, as approveil by the 
fitiiHter. with his Increiine of 2-') |s»r cent In the case of the iMiIutb pro|»erty, must 
taken t*> be estimates of the 'railway value' of the land; and whether or 
not this Is conceive<l of as [Nild to other owners up<»n a hypothetical reacqulsl- 
tion of the pr(»|)erty Is not controlling when we come to the substantial question 
to be decided. 

" Tiiiit question is whether. In ileterinlnlng the fair pn»*M*nt value of the 
I»r«>|>orty of the rnllrofid c-tiniiwny as a basl*< of its charges to the public ll Is 
entltbMl to a valuatbui of Ith right of wa> not only In e\4*css of the amount 
hi\ested m it. but als«» fn excesn of the market value of conliguoiis ami sindlarly 
sltuatetl pro|»erty. (Id. 4."i:<. ) 

• •••••• 

•* Anj^undng that the comiiany Is entltlefl to a rciiMMiuiblc ^har*' In tlie general 
pros]K»rlty of the « oinmunitl»»s which It S4»rvcs. ai.d thus to attribute to Its pro|H 
erty an increase !n value. Htlll the increase allo\ve«l. apart fr«»ni any Improve- 
ments ft n»ay make. «-aii not pro|»er!y extHn«l beyond the fair average of the 
nonnal market value of land In the vicinity havinc a nimilar character, other- 
\vi?4e we enter the realm of mere con.|<H'ture. We therefore hold that it was 
ern»r to base the estlmalcs of .vjilue of the rltfbt of way. yanlf*. ami term nals 
ii|Nm the s<>-<*alle4l 'railway value' of the |>roj»erty. The comjmny would i-er- 
tnlnly have no ground of complaint If It were allow«Ml a value for Miesi* lands 
«iual to the fair average market \alue of similar lands In the vldnlty, without 
luMltlons by the use of nmltlpliers. or otherwise, to cover hy|M»thetlcnl outlays. 
The allowamvs made l»elow for a conJe<'lural n»st of acipilsitlon and «-on>H»- 
quentlal damages must l>e disappniveil ; and, in this view, we also think It was 
error to aihl to the amount taken as the pres»*nt value of the lands the further 
sums, cniculatfMl on that value, which were embra*'<»i| In the Item of * engineer- 
ing, sui>erlntendeiM-e, legal exi^enses,* * naitlngenclt»s.' and 'Interest <lurlng nai- 
si ruction.' " ( Id. 4r».">, ) 

It will Im» observt»ii that this court entertalneil the oiiinlon that an estUnnte 
of the present c«»st of acquisition of the lands includ«Ml in the r!ght of way. 
yards, and termtnals of a carrier cmild l>e made oidy u|»on tlie i!uM»ry that the 
m'lroad of the c^arrler would l>e remove<l l>efore the (>stiniate would l»e maile. 
ai)«l it Is aiHmrent that no other theory wo:iM l»e tenable. The conrt jMiinta 
otit that uiMUi the ahsumplion of the nonexistence of the railroad it Is imiK>.HHibIe 
fi»r anyone to des<Til»e either the ituidltlons that would exist or the exigencies 
«»f the hypothetiml owners of the prois^rty. an»l say** in emphatic lanLMmtre thn? 
an attempt to estlmnte what would l»e the actual «i»st of acfpiiring the rl'^'lit 
of way under such circunistnnces would lie to indul;:** in mere siK»<*uhitlon. In 
other wonls, this omrt wiyn tlint what apiH»lla»»i is nskini: the conrt to n-fjulre 
the cfaumissitm to do <an not, as a nmtier of law, l»e done. The court, however, 
di»es not stop hei*e. It phkhmmIh to demonstrate wliy Hmli an esfiniate nin n»>t 
is* nuide. It .shows that the uses an«l values of lands in the vicirdty of the rail- 
naid are larireley the ri»sult of the *-onstriictlon and o|M»ration of the railr«»ad; 
that it wou'd Ih» lm|»ossih|e to deterndne the extent lo which such u^s and 
values have t>e<'n so intiuenc«Hl, and that to assuitie that they would n«»t Im» 
nfTe<*t«M if the nilirojid were remove<l. and base u|H»n that theory an estlinafe 
of reaitiuirlug the land.s, or Its equivalent, an estimate of the pres«'nt C4»st of 
condemration an<l dannmes or of purchase, would l»e impro|ier and un.iustihable 
and produ(»e a result which iinild not lx» aci^ept***! as evid«'nce by a c»ourt. 

This court clearly stat»»s In substance that the <»stlmate of premmt c<»st of 
coudenmatlon and damages or of purchase wi.ich api>ellant is asking the court 

ri4T.VJ -Jl :\ 
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to compel the comnrlsHLon to make is an estimate which is wholly beyond 
reach of any process of rational determination. In this connection it poioU 
out that the appraisers of the lands involved in the Minnesota Rate cases, 
In an attempt to estimate the cost of acquiring the lands, were presented with 
an impossible hypothesis. 

As shown in the answer herein, the evidence introduced before the commis- 
sion in connection with the valuation of the lands included in appellants rail- 
road establishes that at the time the railroad was constructed a portion of said 
lands was donated to and another portion purchased by appellant, and that 
appellant obtalne<l title to still another portion through condemnation proceed- 
ings. It is evident that upon the assumption of the removal of the railroad 
and its repHKluction it is impossible to ascertain the portion of said lands 
which would be so donated or the portion thereof which would have to be 
purchaser] by npi)ellant, or the portion thereof appellant would have to acquire 
title to through condemnation proceedings. 

It is further apparent that the removal of the railroad and Its immediate 
reproduction would not damage in any manner or to any extent any of the 
lands adjoining or adjacent to the railroad or the owners of such adJoiniDi; 
or adjacent lands. 

It is also clear that to determine upon the assumption of the removal of the 
railroad that the title to the lands Included therein would revert to or be vested 
in the owners of said adjoining lands would be unjustifiable and improper. 
In this connection the commlsHlon states by way of illustration that chapter 8 
of article 6532; of the statute laws of the State of Texas, which Is the law In 
force at the present time In that State, provides as follows: 

** The right of way secured or to be secured to any railway company In tbln 
State in the manner provided by law shall not be so couHtrued as to include 
the fee simple estate in lands, either public or private, nor shall the same be 
lost by the forfeiture or expiration of the charter, but shall remain subject 
to an extension of the charter or the grant of a new charter over the same 
way without a new condemnation." 

II. The word "estimate" Is erroneously applied to an opinion expresseil 
which has no reasonable foundation upon which to rest 

It Is said that the contention that it Is im[«>ssible to estimate the present 
cost of condemnation and damages or of purchase Is unsound ; that such esti- 
mates have been made In the past, and that what has been done once may be 
done again. This court, however, has demonstrated in the Minnesota Rate 
cases, supra, that the so-called estimates were not estimates In fact within • 
proper definition of that term, because they had no reasonable foundation 
upon which to rest. It expressed the view that before such an estimate couW 
be made the railroad, in imagination at l€^t, must be remove<l, and pointed 
out the unreasonableness of assuming that if such removal should take pUce 
no changes In the values now existing would result. In this connection it 
said: 

•* It might well be asked, who shall describe the conditions that would exist 
or the exigencies of the hypothetical owners of the property on the aasump- 
tion that the railroad were removed?" (Id., 451.) 

III. The court will not. by issuing a writ of mandamus, require something 
be done which it Is iniiK>SHibIe to do. 

It Is further c<»ntended that the language in said paragraph entitled ** Second " 
of the valuation act shows that Congress lntende<l to require the commission to 
ascertain and report separately the present cost of condemnation and damages 
or of purchase, and that for this reason It must attempt to do so. In this con- 
nection, h«)wever, we do not deem It necessary to make a lengthy argument 
because a well-known maxim Is that the law never requires the Impossible. 

In Silsby Manufacturing Co. r. (Mty of Allentown (26 Atl., 646) It was held 
that •*The requlrenient that proivisiils to furnish a city with materials needed 
shall be advertlse<l for need not W complie<l with where the thing needed 1* 
part of a patented article which can l>e bought at only one place." In support 
of this holding tlie nmrt said: "The law do<*s not insist on what Is Impossible 
or absolutely useless." 

If tlio court n'iM lics the conclusion that on account of matters herein set forth 
it would Ih» iniposs ble to (lls4*over any lawful or reasonable basis upon which to 
rest iin est nmte (»f the present cost of condenmation and damages or of purchase 
of the lauds inelndtMl in npr)ellant*s railroad it will not Issue a writ of mandamus 
in a(M'onlance with apiH»lInni's n^iuest. 
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IV. The tneanlnic of |wrafn*aph entitlcHl *• Second '* of the valuation act is not 
•tttlrely clwir. 

Tliuii far we have been ditMiiKHlng matters herein upon the aKguniptUm that 
tlH» meaninic of parafcrar>h entitles! ** Se<H>nd ** of the valuation ad la clear, but 
are f»bliKed to admit that thia might renaonably be regarded aa a violent 
aapumptlon. 

It haa been aald that the latter |Nirtlon of thU fmragraph (*alla for the original 
an4l preaent <*o^tM of acquisition, excluMive of the value of the land taken at the 
titue of Ita ac-quUitlon by the carrier; but, on the other hand. It liaK been argued 
that the aniulMition r<mt» called for include the value of the land taken. 

It ia alao conten<le<l that in Ita language In the Mlnneaitta Kate canea above 
qu<»ted thiM court whm H|>eaklng of the present c<»at of acqulaltion, including the 
▼alue of the land taken, ami not of the preaent coat of acquiaitlon exduaive of 
vuch value. 

Afxttrding to our view, however, theae difTerencea aa to Interpretation are of 
no importance whatever. The matter of consequence In thia n»nnection la that 
thia court expreaw^il the view that an eKtlmate of the preaent ciwt of ai^ulMltion 
could be made only by indulging in mere ajjeculatlon, and. with thia aa a premlae, 
held that an estimate ao made could not properly be UHe<l in detenuining the 
fair preaent value of the carrler'a lands. 

V. The dtH-lslon of this niurt In the Mlnnea«»ta Rate caaea hi directly in point 
and nhould Ik* given <*ontrolling influence. 

N(»twlthstauding the plain language use<l by thia c«>urt In Ita decision In the 
Minnea4»ta llate caw^s. It hna l>eeii c«>ntended that the de<*lsion hna no applica- 
tion In a c*ase of thia kind, because it was rendereil In a nise where the fair 
average of the nonnal market value of lands similar to the landa Indudeil 
lu the righta of way. yanls. and tenninala of tlie <»arrlera had not been aliown. 

In aimie Instances this argument would |>erhaiwi have force, but in thia In- 
stance there is no ne<*essUy ff»r resorting to Inference In order to detemdne 
wliat the Cfmrt Intendwl to, and <Iid, de^ l^Ie. As almve ahown. In advance o1 
announcing its de<'isl«in. the <i»urt stateil the question It Inteiale^l to de<'ide, and 
then de^itle^l that question In plain and unamblguoua language. Also It will 
be seen that the nairt represente<l that question to lie the substantial question 
preaenteil for deterndnatlon, which, of course, It waa. 

A c<»ntentlon exactly like the contention of counsel for the carrlen, above 
nientione«l, was made In the case of (*bicago ft North Western Hallway Co. r. 
8ndth (210 Fe<l.. (]:V2), ile<ldeil on Januar>- 20. 1914. Tp to the time of final 
hearing In the <*hlcago & North W^-stern case, both lairtles — that Is, the State 
of S*>uth Ihtkota and representatives of the carrier — had* prm-ee^le^I u|Hm the 
theor>' that It was proja-r to attempt to estimate the present cost of a<i|uisitlon 
of the carriers lands and use that estimate in tleterminlng the fair premMit 
value of the lamia, but on flnal hearing the State obJe<»ted to the estimate and 
such use thereof uism the ground that the de<'{s{on of this court In the Minne- 
sota Rate cases had shown the nniklng and use of the estimate to be lmpro|ier. 
In auataining the ctrntentlon of the State In thia regard, the court, speaking 
tbnmgh District Judge Wlllard. and after reviewing the |iertlnent evideiM-e, 
said: 

** From this evidence the n»nipany argues that It Is unfair to aay that for a 
strip of land KM) feet whle thnMigli the niitMIe of a lOtMicre farm It shouhl l>o 
allowed no more as the n»Mt of reprfslucing it than the price per acre If the 
whole fann were to t>e IsMiglit : that It is a matter of 4*<»mni«in knowleilge that, 
if a private individual wnnti*<l to buy snrh a strip, It wouhl coat him mu<h 
mcire per acre than tlie value i»er acre of tlie wlM>le fnrm, 

** It ia true that the evi<len<*e in tlii^ ni«*«» dotnt dilTer from that In the Minne- 
sota Rate cases, and there Is nin4 h fonv in the naiipany's argument. But the 
defendant's claim in this re**iH'< i is dis|K»He«l of by what the Su|»renie (%»urt in 
the Mlnnes4»ta Hate nises (22i» 1*. S., on p. 4.V» ; X\ Sup. Tt., on p. 7*W< ; .'iT I*, VU\., 
1511) said: 

"•The company would <H»rtHinly have no ground of ronii>laint if It were n\- 
lowetl a value for thes«> lands e<pml to the fair average market value of similar 
land in the vi<'inity, witho\it a«l«litiii!is l»y the iLse of miiltipilers. or otherui****, 
to cover hyp4»theiifMl outlnxs. Tl»e alln\van<'es mnde Im'Iow for a cc>nJtN'turnl 
c<»st 4if a«'<inisltioTi and constKinentiiil dinnaL'es iinist be disapprovt**! : aiul, in tlils 
v.ew, we nlH4» think it un*» ermr to n<l<l to the iiiiioimt ij»k«*n as tlie present 
value of the IhimIh the furtluT •»niii>., tn Iniljited on that value, which were em- 
bractNl in the Items of " eiii;i!i*^'rintr. HiiiM rinteiMhMMV, lei:«l e\iK»nse**," " con- 
tirmeiM'ies," and "ihteiewt «luririg coristru< rion." * 
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" I. accordingly, adopt the valuation placed ui>on these lands by the State 
before any multiplier Is used, ♦ * (Id. 639.) 

In pointing out the difference concerning evidence of market value in the 
Minnesota Rate cases, on the one hand, as compared with the Chicago & North 
Western case on the other, statements of District Judge Willard were a« fol- 
lows: 

***** Nowhere In that case did the market value of contiguous 1an«ls 
appear. That does appear in this case, lK)th in the evidence of the State and in 
that of the company.** ( Id. 638. ) 

To the same effect see L. & N. R. Co. r. Railroad C/onuuisslon of Alabama 
(208 Fe<l., 35, 42-44) and Ann Arbor R. Co. r. Fellows et al. (236 Ftnl., 387, 302). 
In the latter case, the court. si)eaking thnmgh Sessions, district judge, said : 

***** The valiuition place<l ui>on the right of way and station grounds, 
exclusive of all improvements thereon, is $397,104, to which sum has been 
added more than 14 i>er cent thereof for so-called * overheads.* This lm«ic 
valuation has been rearhe<l by applying ti» the right of way without improve- 
ments the estimateil values of adjacent lands, including all buildings and other 
improvements. It is sufficient to say that this method of computing values 
and the practice of adding * overheads* to actual values are contrary to the 
letter and the spirit of the rule laid down by the Supreme Court in the Min- 
nesota Rate cases (230 U. S., 352) * * *.** 

In its decision In the Texas Midland case, supra, the commission shows 
several In.stances where State authorities have placecl a like lnteri>retatii>n 
upon the decls'on of th?s court In the Minnesota Rate cases and have refuse*! 
to apply the co8t-of-repro<luctlon method In determining the value of l.inds 
used by common-carrier corporations in serving the general public. (Id., 61.) 

VI. This court has approve<l the conuuission's Interpretation of the court's 
dwls'on in the M>nnes4»ta Rate cases. 

In the case of City and County of Denver r. The Denver Union Water Co. 
(246 U. S., 178), this court had occasion to, and did, pass up<m and approve an 
Interpretation of Its de<*lslon In the Minnesota Rate cases which had l>eeri 
made by a special master and approved by the District Court for the I>i8- 
trlct of Colorado. In this connection the master said: 

**The measure of value of lands adopted in considering the evidence is the 
present normal market value of similar lands In the same locality. (Minnesota 
Rate cases. 230 I'. S., 352, at 449-156.) It follows from this rule that the 
original cost of the lands Is not necessarily the controlling factor, though such 
original cost has been considered ahmg with all the other evidence in deter- 
mining the value. It likewise follows from this measure of value that when 
the present normal market value of similar lands In the same Iwality has 
been detennined. nothing can be added to such value on account of the a<-tual 
or estimated consequential or severance damages — If an>5 — paid by the water 
comi>any when It originally acquiretl Its lands or on account of the comiiany's 
actual or estimated overhead expenses In crmnection with the purchase of 
these lands. These exi)ense8 represent original costs of the lands and not their 
present market value. In considering the evidence concerning the value of 
thes^ lands I have assumed that we may take Into c<mslderatlon their adapt- 
ability or availability for any useful purpose, provlde<l the evidence shows that 
lands (Mtssessing such adaptability or availability have any si)eclal market 
value on account thereof; but the final question. In my judgiuent. always Is, 
What Is the present market value of similar lands In the same locality, ami 
not what are these lands worth now to the water company for the puri)oses for 
which they are now use<l?" (Texas Midland case, supra, p. 60.) 

After reviewing several matters Involvetl In the case this court. s|ieaking 
through Mr. .lustlcv Pitney. announce<l Its nmcluslon coiR'ernlng the special 
master's aforesaid interpretation of Its de<'lslon In the Minnesota Rate cases. 
In this c<mne<*tlon the murt said : 

"What we have said ♦establishes the pniprlety of estimating complainant's 
liToperty on the basis of present market values as to land and repr<Mluction cost, 
1ms depreciation, as to structures." (Id., 191.) 

•Hje meth<Hl of proceilure adopte<l and followt^l by the commission hi ile- 
tefrtnlning the present value of lands lnclude<l In the rights of way. yards, and 
Kermlnals of conunon carriers is descrlbetl by it In its decision In said Texas 
Midland case as follows: 

Present value * * * Is arrivefl at by as<*erta:nlng the numlwr of acres 
of land owntMl or used by the carrier ft»r Its pun>os«>s as a couimon carrier ami 
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muUJplyiriK thl«* jirreapt* l»y ii market value determlnetl fnnii the present mar- 
ket vahie of Hlnillar atljacent aiul adjoining; lamlj*. Due allnwanre In ma<le for 
I ny riM4-uliar value wliirh may attach hy n'aK<m of the iiecuUar adaptability of 
th«» land to railri»ac1 use. 

" NothlnfC Im im'lu(le<l for tiie expniiHe of artiulKltlon, nor for aeveraiioe dam- 
■Ipi*^. ii«»r for Interest ilurliifr eoiiKtnH'tlon/' ( Id.. W.) 

It will l>e olw«*r\e<l that the commiHMlon Ik aetinjc In aoeordanoe with the det*!- 
nUm of thiH c^ourt In the Minnt^ita Kate c*aMeM as interprete<l hy the eourt Itself 
in the lN»nver I'nlon Water Co. niHe. and If the cMMumlH^loa Hliimld art Inatead 
in ai*<t»nlan(v with tl)e meth<Ml of pHMv^lure appellant Is askliifr thla eourt to 
»'#>fnf>fl It to iiursue It would commit thereljy an ern»r of law. If the c<aumlH- 
nion Khonld make ♦•st«niat«»K of the prew-nt cost of condemnation and damas^ 
or i»f purchase of appellant's conmion-^*arrler lands, notwithstanding; that no 
r^afHmable or lawful basis ufH»n which to n*st such estimates can l)e dIs<*overed, 
«n<i then consider and ifive weljfht to the estlniati^ In detennlnlnjc the value of 
ap|M*llant*s proi)erty f<»r rate-ma kju; purfxw*^. It w<»uhl ne<*esaarily ri^ult that 
the value thus tixe<l c<»uhl not Im» snstalmHl In c«>urt. 

VII. Apfiellant's c«>ntentlon that tl»e c«anmlsslon may projierly base estimate* 
of pres4>nt cost of oondenniathm and damages or of purchase u|W)n the present 
market value of the lands Involvifl. as estlmtited by the nanndsslon. Is unsound. 

Apfjellant wiys It has acc«'pt«*«| the estimate of the present market value of 
lt« lands made by the c<»ramiss|on, and that theref«»re the comndsslon. using 
this estimate as a Imsls, (*an easily find the present (xist of condemnation and 
tlanuiKea or of purchase. 

The unsoundness of this proposition. h#»wever. Is readily observable. In 
flndlnfc the present market value of apfiellant's common-earrier lamis, as 
mea.Hure*! by the ** fair averajre of the normal market value of landa in the 
vlrinlty havlnt; a shnilar character," the commission must, of course, conshler 
conditions as they now are, IncludlnK the existence of the railroad, but in 
p^ttliuatlnf? what It would cost to reac<|ulre such lands — that Is, the reprtMluc- 
tion c<ist, or the present cost of condemnation and ilama^^es or of purchase 
of the lands — the n»nindsslon would have to treat the ralln»ad as nonexistent 
and speculate, enter Into the realm of mere conje^-ture. as to what the market 
value of the lands would be umler such circumstam»es. This Is ne<'»*sHarily 
tnie. first, IxH'ause It is im|H>sMible to repro<luce a thinp whl<'h Is In existence 
and. se<^m<l. Iiecnnse it would l)e impn»|»er for the commission to assume the 
iioiiex:sten(*e of the rallnaid and ** at the same time that the values that reat 
upon It remain unchanKt^l," as stateil by this court, as alM>ve shown In the 
^fiiinesota Kate cas4»s. It Is alwi true, as stnteil by this <««iurt In said cases, 
that an attempt to estimate what w<mhl l>e the ctmdltlons of ownership of said 
lands or the exigencies of the hypothetical o\%'ners thereof ui»on the assumption 
that the railroad were removeil wonhl t>e an attempt to acctmiplish the Im- 
fMisKlble. 

VIII. Api>ellant*s c*»ntentlon that It will lf>se wimethinf! to which It la 
entltle<l, unless the reme<ly It asks for is applle<l. Is iMiseil U|s>n s|KM*ulath»n 
mml i« not justified by the facts. 

For the pun»o>*^ evidently of indicating that Its rights have not lKH»n projierly 
pr<>teote<I ap|»ellant avers that It paid $1WM><K» for lamis the present nairket 
value of which as estlmatwl by the commission is only $fl<MKM», and that the 
ami of reprtslucing Its lands and those of Its asscK*iate<l compaides would l»e 
UKire than twice as much as the sum the commission has Indudeil as their 
present value In Its tentative valuation. When we conifnire these averments 
with api)ellant*s assertion that It has accepte<l the present market value of its 
lands as estimate<| by the commission It Is apparent that the injury apis^liant 
is talking; about is base<| n|Min Its belief that when the n>nunissl4»n fix«'s the 
ultimate value of Its pro|»ert|cf< for rate-making' puriH>seM. or for nome other 
puriK)se, It will Include therein as the value of apiM>ilant's lands only their 
preHent value as measurtHl by the fair avera»re of the normal mark»*t value 
of similar lands In the same vicinity. This lM»lief. however. In niHvssarlly 
bahwMl U|H>n siHN'ulalion nnd i*< n< t JustifitKl by the farts. Im^'muh** (t Is simply 
a|)i»**llant*s <-<M»j**<'ture (Nui<'ernlntr a<*il«»n to l»e taken by the commission. If 
tak«Mi at all. In the future. \'p to the pn*»*«*!it time the comndsslon has not 
tlxiHl for an\ iain»<»**c tlu* ultimnfe value of a|i|M*ll]iht's «'omrin n-rarrW-r pro|HT!y. 
or the ultimate value of any oilier «t»mmonM-arrU'r pn»jH»rry. and wlieij It «li»«»s 
so it will «»f ronrs4» have to consjtlor an<l irhe pri*f»er wel;rlif to, not oidy the 
present value of the lands jis mcifUitMl by the fair aveni^re of the normnl market 
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value of lands in the vicinity bavint; a similar character, but also the amount 
of money paid by the carrier for the lands and all other pertinent facts and 
circumMtances. In Smyth v, Ames (109 U. S., 466), in announcing its conclusion 
concerninK the mutters to be considered in Axing an ultimate value for rate- 
making purposes this court, speaking through Mr. Justice Harlan, said : 

We hold, however, that the basis of all calculations as to the reasonableneM 
of rates to be charged by a corporation maintaining a highway under legI«U- 
tive sanction must be the fair value of the property being used by it for the 
convenience of the public. And in order to ascertain that value, the original 
cost of construction, the amount expended in permanent improvements, the 
amount and market value of its bonds and stock, the present as compared with 
the original cost of construction, the probable earning capacity of the property 
under particular rates prescrlbetl by statute, and the sum required to meet 
operating expenses, are all matters for consideration, and are to be given such 
weight as may be Just and right In each case. ♦ ♦ ♦ " (id., 546-647.) 

Appellant does not aver, and it could not truthfully aver, that the commission 
has refused to permit It to show the amount of the investment made in Its 
common-carrier lands when they were acquired and dedicated to the service of 
the public, and while it avers that it paid $180,(X)0 for lands the present market 
value of which was estimated by the commission as only $60,000, it carefully 
refrains from comparing the t4>tal investment made in all its common-carrier 
lands with their present value, as measured by the fair average of the normal 
market value of lands in the vicinity having a similar character. If In the 
future the <f>mnil«s«on fixes, for a iwrticulur punnwe, the ultimate value of 
appellant's common-carrier properties and includes therein as the value of its 
lands less than the amount invested in the lands at the time they were acquired 
and dedicated to the service of the public, appellant will be free to challenge 
the validity of the commission's action, but we respectfully submit that until 
that time arrives it will have no standing in court in a case like the one now 
under consideration. 

In its brief in this case in the court of appeals appellant said : " Neither the 
effect of the land reproduction schedule when once ascertained nor the use to 
be made of it can be considered by the court in this proceeding.*' 

If these assertions of appellant are correct, it necessarily follows, we submit, 
that the court can not comply with appellant's request for a writ of mandamus; 
because, if appellant is unable to show that it will sustain a legal injury if the 
writ is not issued, it can not establish Its right thereto, and it goes without 
saying tliat unless the court may consider the effect of the land reproduction 
schedule and the use to be made thereof, it can not determine whether such an 
injury will result from the commission's refusal to receive and consider the 
evidence, so called, which is in question here. 

IX. Appellant is asking the court to assist it In obtaining for its common- 
carrier lands a special railway value, in excess of the amount invested in them 
and beyond the value of similar property owned by others. 

Notwithstanding Its admission that the commission has correctly estimated 
the present value of its common-carrier lands, as measure«l by the fair aver- 
age of the normal market value of similar lands In the same vicinity, and 
without attempting to show that this value is less than the amount of money 
invested In the lands when they were acquired and dedicated to the service of 
the public, appellant Is trying to induce the court to assist It in securing a 
greater value by compelling the commission to use, in valuing the lands, what is 
known as the cost-of-reproductlon method. The mental route traveled by the 
commission In reaching conclusions concerning values of lands is the same 
regardless of the purpose for which the lands are used, but while appellant I* 
ct>ntending that the commission should us the cost-of-prmluctlon method in 
valuing its common-carrier lands it does m)t advance a like claim concernlnn 
lands ownetl by It and used for purposes other than those of n common carrier. 
This means, if It means anything, that ap|)ellnnt Is contending it is entitled 
to a s|)e< lal railway value, that is. a value of Itn common-carrier lands In exfens 
of the amount Invested in them and beycmd the value of simllikr proi»erty owne<I 
by others, solely by reason of the fact that they are used In the public service. 

In this regard the methml of procedure api>ellunt is endeavoring to c*onipel 
the iHminilHsion to adopt and follow Is exactly like the prme^lure of the circuit 
court, which was condenineil by this court. In the MInnes4»ta Rate cases, supra, 
where i>crtinent Iniipnage of the nmrt was as follows: 

"TIu* evldoiK'e In tliese castas demonstrates that the appraisements of the 
St. Paul and Minneapolis proi)ertics which were atvepte<l by the master were 
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tn «ub«tance appraisals of what was considered to be the peculiar value of the 
rttiliMNid rifcht of way. KfTorts to exprexH the results In the terms of a theory 
of rtmt of reproduction fall, as naturally they must to alter or obscure the 
liMi ntial character of the work undertaken and performetl. Pn»Hente<l with an 
ItnpMjilble hypothesis, and endeavoring to c<mforni to it, the appralHers — men 
of ability and experience — were manifestly seeking to give their best Judgment 
mm to what the railroad right of way was worth. And doubtleKs It was believed 
Ukat It might cost even more to acquire the pro|)erty, if one attempted to buy 
Into the cities us they now exiHt and all the ditlU*ulth*H that might be Imagined 
as Incident to such a * reproduction ' were conshlered. The railroad right of 
w«x was conceives! to be a property sul generis, * a large b<Kly of land In a con- 
tinuous ownership,* representing one of the 'highest uses* of profierty and 
po»««esslng an exceptional value. The eKtlmates before us, as approved by the 
master, with his increase of 25 per cent in the case of the Duluth property, 
mafft be taken to be estimates of the * railway value * of the land. 

'•And where the Inquiry Is as to the fair value of the property, in order to 
determine the reasonableness of the return allowed by the rate-making power. 
It Is not admissible to attribute to the pro|>erty owne<I by the carriers a specu- 
lative increment of value over the um4»unt Invested in It and beyond the value 
of similar property owned by others solely by reason of the fact that It Is used 
In the public service. That would be to disregard the essential conditiODS of 
tbe public use and to make the public use destructive of the public right. 

** The Increase sought for * railway value * In these cases is an im*rement over 
all outlays of the carrier and oyer the values of similar land in the vicinity. 
It Is an Increment which can not be referred to any known crIterUm. but must 
rest on a mere expression of Judgment, which finds no proper test or standard 
In the transactions of the business world. It Is an Increment which In the last 
analysis must rest on an estimate of the value of the railroad use as compared 
with other business uses; it Involves an appreciation of the returns from rates 
(when rates themselves are In dispute) and a sweeping generalization embrac* 
Ins aubatantlally all the activities of the community. For an allowance of this 
character there is no warrant." (Id., 4ft3, 454-4.%.) 

X. Appellant mlaconstmes the paragraph of tlie valoatlon act with which It 
Is asking the court to compel the commission to comply. 

Appellant's brief In this case In the court of appeals contains a paragraph 
which reads: **That certain of relator's lands were acquired by donation 
preaents no dlfllculty In the way of ascvrtainlng their present cost of condemna- 
tion and damages or of purchase.** In support of this conclusion appellant 
pointed out that, as to structures, the commission estimates the cost of repro- 
duction regardless of the fact that some of them were donated to the carrlera 
originaUy, and then said : ** But two questions are presented : Firat, what lands, 
rights of way, and terminals did the relator own or use for the purpose of 
common carrier, and. secondly, what Is the present cost of condemnation and 
damages or of purchase of those lands? The provision Is not ambiguous. 
There is no room for s|)eculatlon or conjecture as to what lands are involved, 
because the requirement of the statute operates uihmi all lands, whether orig- 
inally acquired by purchase or condemnati<»n or gift or by operation of the 
atatute of limitations, or In any other conceivable manner." 

It Is true that the commmlsMlon estimates the cost of repro<luolng c«>nimon- 
carrier structures, hut thin van Ik* done, i>e<iiUHe the market prices to l»e paid 
for the materials wlilch enter l!it«» the structures do not de|>end urH>n the places 
la whirh the strurturt»s iire to !>e l«K*at(Ml or ufMrn the clrcunrntances and con- 
ditions surn>uii<rng such pinces. In uttenii>ting to estiniiite the cost of repro- 
ducing common-carrier lamls. however, the estimator Is lrnine<ll«tely confronted 
with dlfticultles which are Insurniountnfile. Of course the lands could not be 
reproductMl. and In onler to estimate what it would ct>st to reacquire them It 
would l)e rie<*essury to know what the ci*nditloiis of their ownership and the 
exigencies of their owners would he if the raiirojul were not there, and, as 
statetl by tliis court In the Minnesota Rate ca^^es, Mupra. neither of said ele- 
ments is capable of rational as<-ertainnient. The i>ertincnt lan^uaK^^ of the 
court was: 

" • • • It mijrht well be aske<l, who shall descrllw* the conditions that 
would exist, or the e\iK**nc!e« of the hy|M>rheilral owners of the pnnwrty, on 
the assumption that tlie ralIron<| were removiMl? • • •. (Id., 4ril.) 

** • • • The assumption of Its nonc\l».ten<-e. and at tlie sjime time tliat 
the values that rest uih>u It remain unchaugtHi, is imi>ossit>le and can not be 
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entertalnetl. The conditions of ownership of the pn)perty and the amounts 
which would have to he paid In ac*qulrin^ the rljjht of way, suppostoi? the rall- 
roafl to he remov«Ml, are wholly t)eyond reach of any process of rational 
determination. ♦ * V (Id., 452.) 

But even If It could overcome these difficultl€»8, the commission wouhl still 
find It im|H>ssll)le to make the (estimates in question. It will he observed that 
in and hy tlie Hrst part of said parajfraph entitled " Second '* the crminiission 
is required to find the orlfclnal cost and present value of (*ommonH*arrier lands, 
and that having done this it is required hy the latter portion of the paraRraph 
to state In detail the present cost ** of condemnation and damafres or of pur- 
chase In excess of such original cost or present value.'* This Is not a call for 
the present costs of acquisition in the aKfn*€>Kate; it Is Instead a call for the 
present costs of condemnation and damaf^ in one sum and the present c«»sts 
of purchase In another sum. and In order to determine either of said sunis it 
would he necessary to know how much of the land would he donated to the 
carrier, how much It would have to j»un hase. and the fKirtlon thereof it would 
have to acquire through condemnation proc'eeillnp*. To the extent that dona- 
tions were made It would be unnecessary for the carrier to promn'ute con- 
demnation procee<Iinp» and make purchases, and no one will claim that, es- 
pecially where the sura paid for the land itself Is not includetl, the cost of 
acquiring It by purchase Is as great as, or even approximates, the cost of 
obtaining title to It through condemnation proceetllngs. 

It is a matter of common knc»wledge that when the railroads of this ciiuntry 
were constructeil a very large portion of the lands included in the rights of way, 
yards, and terminals thereof was donate<l to the carriers, and that only a com- 
paratively small portion of said lamls was aoqulred by the carriers thr<»ugh 
ccmdemnation proceedings. I'nder these circunistam*es. and for the reason that 
if a person were compelled to speculate as to what would hapiien in the future 
he would naturally resort to a study of what had hapt>ened In the fwst, we think 
appellant's contentions that, for the purpose of estimating the cost of repro- 
ducing the railroads, It would he proper and lawful to assume that, at the time 
of reproduction, the lands Includecl therein would be worth as much per acre 
as they are at the present tlnie; that they would be ownetl by imrtles other 
than the carriers, and that the latter would have to obtain title to them io 
every Instance through condemnation procee<lings prosecuted against such own- 
ers, are clearly unsound. 

The speculative costs apriellant Is endeavoring to secure the advantage of are 
costs It never did Incur and never will, because no stretch of the Imagination 
is sufficient to Justify the conclusion that such costs can ever l»e Incurre«l by 
anybody. Nevertheless, appellant Insists that unless It is accorded such an ad- 
vantage, and the commission Is com|)ellefl to make the estimates in question and 
use them In valuing appellant's property. Its rights under the (Constitution of 
the rnitcil States will be vlolate^l. 

On the contrary, however, we respectfully submit that such an advantage 
could not be accord^nl to the appellant and other common carriers without de- 
priving those who pay for common-carrier services of the right to have the 
charges therefor basetl ui>on the fair value of the proi>erty used by the carriers 
in r>erforming the services. In other words, the advantage appellant Is con- 
tending for would. If granted, ctmstltute a legal and unconscionable injury to the 
general public. 

XI. The real <llfflculty. 

In said brief In the court of appeals, under the heading of "The real diffi- 
culty." apriellant Indulged in considerable speculation concerning the reasons 
which prompt e<l the commission to deny It the advantage it is endeavoring to 
obtain, and expre»<e<l the view that one reason for such denial was the con- 
viction of the commission that, in requiring it to ascertain and re|>ort 8i*pa- 
rately the ** present cost of (HmdenmatUm and damages or of purchase *' of 
common carrier lands. Congress acte<l unwisely. 

Of course the commission repudiates the intimation that It has in this case 
base<l, or that It ever bas*»s, action taken by It upon Its opinion comvmlng the 
wisdom of Congress as manlfeste<l by the provisions of any law It may enact. 

In tills comuH'tlon. however, the <*oniniission states: That the valuation act 
was fmssed on Man-h 1. 1918: that the chn-ision of this c<»nrt In the Minnesota 
Kate cjist's was liaiidwl down and made public June 9, 1913; that prior to 
said June 9 the lower courts and s<inie of the State conimlsKlons had proceeded 
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Upon the theory that It was proi)er to atteuii»t to apply the o»>«t-of-pr<Mluction 
iDethcMl io deterniiniiiK the prcwiit value of ctmiinoiwarrler landM, ami that 
while raid theory wan Mng advan<-e<l and a<'teil u|N>n favorahly, and t)efore 
the unnoundnefw of that the<»r>' had been deinonHtrated by this ooort, (^ongretis 
inm-ted In mid act the requirement here In question. 

l*iMler these HrcuniHtam*es It seems reasonable to believe, and the oommlsMlon 
doeM believe, that If the publh*atlon of sahl decision had precede<l the passaKe 
of the valuation act said requirement would never have existed, because It 
feelM certain (\mjcress would have endeavorwl to act In acconlance with the 
principles of law as announced by the court of last resort. 

The action of the commission <f»niplalned of by apiiellant however. Is not based 
apoa this belief, but Is based Instead upon the commission's c<mvlctlou that 
compliance with said requirement Is, as a matter of law. Impossible. 

For the reawms al>ove set forth we re«i)e<'t fully submit that the appeal In this 
cmme should be dismissed. 



The Chairman. We will now adjourn until 11 oVlock to-morrow. 
(Whereupon, at 11.55 oVIock a. m., an adjournment was taken until 
11 o clock a. m., June 11, 1921.) 



Fi 



V. J. Farrell, 
*or Defmdant in Error, 
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8ATXTBOAT, JTTHB 11, IMl. 

Ukitbd STATBft Senate, 
CoiCMnmB ON Intebstatb Commebce, 

Wa$hinfftan, D. C. 

The committee met, pursuant to adjourmnent of yesterday, at 11 
<iVlock a. m.. Hon. Albert B. Cummins (chairman) presiding. 

Present: Senators Cummins (chairman K McLean, and Stanley. 

The Chairman. It seems to be impossible to mi any considerable 
number of the committee here, but I nave done tne l)est I could. We 
will proceed. Have you finished, Mr. Farrell? 

Mr. Fabrelu I want to say, Mr. Chairman, that since my brief was 
made a part of the record by the committee yesterday it does not seem 
to me necessary to make any further remarks, unless members of the 
committee should care to make inquiries. 

The Chaibman. Mr. Benton, you may proceed. 

STATEMEHT OF ME. JOHV E. BEHTOV, OEVEEAL 80UCIT0E, VA- 
TIOVAL Agg QCIAT IOH OF EAILWAT AMD TTTIIinES COXXIS. 
8I0EEE8, WASHIirOTOV, D. C. 

Mr. Benton. Mr. Chairman, I never listen to discussion of any 
controverted question bv my friends on the other side. Judge Brantley 
and Judffe Bloore, without being impressed with a sense of amaze- 
ment and unwilling admiration at the genius which they show for con- 
fusing the situation by the mere utterance of fair-sounding words. 

I want to read a certain part of the subcommittee's report, which 
Judge Moore did not read. In that report the subcommittee quotes 
paragraph second of the act, as it will stand if this bill passes. It 
then says: 

It win be noted that the law. If so amended, wiU ntltl require the oommimion 
to aaoertalD and report the present Talue of railroad landH. and In anoertaiiilng 
that value it may use all lawful methods and include all pniper elements. 

If anything is clear, the absolute accuracy of that statement seems 
clear. 

The men who composed the subcommittee, who made that report, 
are lawyers of very distinguished ability. The words I have read are 
a deliberately considered utterance intended by them for the guidance 
of their associates in the United States Senate upon a matter that had 
been committed to them for special investigation and consideration 
and recommendation. Under those circumstances hoIkmIv will lightly 
question the soundness of that statement as a statement of law. 
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Nevertheless, Judpe Brantley opened the discussion yesterday by 
saying that the carriers do not desire more than the present value 
of their lands. The entire discussion from the other side consistetl of 
an attempt to break down the statement of law which I have just read 
and to lead the committee to the conclusion that if this bill passes the 
carriers will be deprived of the consideration of some element of value 
to which they are lawfully entitled. 

The gentlemen on the other side are also lawyers of very eminent 
ability, and certainly they do not take issue with the memliers of the 
8ul)committee lightly. When they say that the passage of this bill 
will deprive the carriers of the consideration of a lawful element of 
value, notwithstanding the subcommittee's declaration on that point, 
they must justify their difference with the subcommittee by some 
process of reasoning. What is it? These men know very well what 
they are fighting for. I do not think they question at all seriously the 
accuracy of the subcommittee's statement, that if this bill passes the 
commission will still be required to consider all lawful elements of 
value. I think they recognize this as clearly as the committee does. 

But they recognisse, too, that the elements which would then be 
lawful would l)e only those which were lawful before the valuation 
act was passed. The commission would be free to apply the opinion 
laid down by the court in the Minnesota case, without consideration 
of the fictitious element of " present cost of condemnation and dam- 
ages in excess of cost or present value." Before the valuation act 
was passed this miess, which is called an estimate, was not evidence. 
The Minnesota Kate case decided that. The valuation act made it 
evidence by virtue of the mandate of Congress therein contained. 
The Kansas City Southern case decided that. The only question is 
whether Congress will hold those words in the law, with the certain 
result of thereby immensely swelling railroad values beyond what 
thev would otherwise l)e. 

f can not discuss this bill helpfully unless I face facts as they are 
and state them without any quibbling. It is entirely misleading for 
gentlemen representing the carriers to argue, as they do, that the 
presence of those words in the statute can do no harm — that the com- 
mission can disregard the so-called estimate if it pleases. That 
argument appears to have impressed one fSenator yesterday. It will 
not impress him when he considers it a moment. This is a question 
of evidence the commission is to consider in the fixing of final rate 
value of these properties. 

The commission, for that purpose, is a jury. Is there any man 
who ever tried half a dozen cases who does not know that you can 
not put evidence l)efore a jury which doubles the estimate of dam- 
ages without prejudicing the result ^ And the commission's finding 
of value is not final. Within a year the Supreme Court has hela 
that value can not l)e fixe<l finally for rate purposes except by the 
courts. 

So the values the commission is now fixing will hereafter come 
up from time to time to l>e reviewed in the lower Federal courts. 
Is thei-e any lawyer who l)elievcs that this estimate will l>e harmless 
to the public interest if the law stands as it is now J It will stand 
l)efore the court as an estimate commanded by Congress to be made, 
made lawful evidence by act of Congress, in a statute confirmed 
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l»v a judgment of the highest court. I refer to the Kansas City 
'^Mithem judgment, where the court said that Congress could im- 

fmtase its will as to the way and manner in which these values should 
le determine<l, and that the commission was a mere agency of Con- 
jfresf? and must follow the direction of Congivss, anything in the 
Minnes<ita rate case opinion to the contrary notwithstanding. The 
infirmities of the estimate, s*> well known to the commission, which 
istnnfls l>efore Congi^ess, asking C^ongress to relieve it from {>oison- 
irig its work with this conjectural, misleading, and worse than worth- 
le-vs estimate, will In? unknown to the court. 

The words in the valuation act which this bill would remove ojwr- 
ute in effect to create values which the railroads l)efore did not 
IH>sse8S. 

The gentlemen on the other side will not admit this. They are 
<lriven to seek to confuse the iw^ue and to create doubt as to what in 
fact was decided by the court in the Minnesota case, and to create 
the imj)ression that the carriers may l)e unfairly treated if this bill 
is passed. Unless they can succeed in doing this, they know they 
can not expect action favorable to them at the hands of this com- 
mittee. 

I accordingly pur|)ose to use what time I have in demonstrating, 
ms I l)elieve I can, that what the carriers are seeking to secure by hold- 
ing this pmvision in the law they would not l)e entitle*! to under the 
Minnesota Rate cases decision. If I do that, I <lo not tloubt what 
tliis committee will do, for I do not apprehend that it is dis|K)sed to 
create values by legislation, upon which the {)eople of this country 
must pay returns in the way of rates. 

The carriers now frankly claim that this multiplied value of real 
estate should l)e added into rate value. EverylKxly now un<lerstands 
that to l)e their claim, and knows that if they succeed in what they 
are seeking to accomplish it will more than double the value of rail- 
road lands in this country. 

In *lhe Minnesota case the court denied the application of the 
multiple on two grounds: Fii*st, l>e<*ause the cost of acquisition of 
railroad lands, if the roads were mmexistent, is im|M)ssible of rational 
determination, and, second, l>ec;nise it would l)e unjust. 

As to the first ground, nolKxIy can add anything to what was said 
by your sul>committee and by the chief counsel of the commission. 
It is manifestly impossible. 

But Senator Underwmxl said: "Why,'' in the case of repHnluc- 
tion, is not the innuiry what a similar road alongside the existing 
roa<l would cost i That would leave existing values undisturlKsl and 
the imiKissibility wotild disappear." 

I want to |M)int out that this suggestion is in effect completely 
answere<l by the Minnesota Rate cast\s opinion. The court said: 

TliH siilmtniitinl «|ii*»stioii to !>♦» (1ch-|iUm| Is wliHlier. In <l«*terfninliij; the fnir 
pn»sent value of the |n*o|»erty of the nillrojHl coinpnny •••!•< Its Inml 
• • • to l>e treateii • • • ^ot only u< hurens'n;; in value hy rejinori 
of thi* activities and general prosiMTity of the nannninity. hut ax e<>n**tanily 
<aitsf ripping in this incr«'as«» all nelyhhorln^' hnnls of Ilk** rhnnirter ilevoi«Ml to 
c»ther iisesV • • • Knr an >illo\van<e of this chanM-fer th»*re Is no warrant. 

What the court condemned was n(»t the enjoyment of increment 
but of an unjust increment, ontstrippinir in its increase like lands 
<l#»voted to other uses. Under the mnltij)le metlual of valuation the 
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railroad land always outstrips in increment privately owned land. 
Let us assume a multiple of two: Land may nave cost $20 per acre 
when other land was $10, or it may have been donated. When 
privately owned land goes to $50 the railroad goes to $100; when the 
privately owned land reaches $500 the railroad land has reached 
$1,000. That is what the court condemned. 

Now, it is entirely obvious that if the railroad is to be valued as 
Senator Underwood suggests, by estimating the cost of building a 
duplicate line and allowmg a multiplied present value on that theorv, 
then the railroad will always be allowed this increment, constantly 
outstripping the increment enjoyed on privately owned land, which 
the court explicitly condemned. 

The quoted lanmia^e from the decision condemns the multiple 
method of land valuation, no matter upon what theory you seek to 
justify it, because when you use that method you unavoidably give to 
the railroad a multiplied increment which private owners do not 
enjoy. I point this out at every hearing. Judge Brantley has never 
replied. 

He makes, however, a plausible pretense of doing so. He says 
what the court condemned in the Minnesota case was " railway value." 
I am glad he admits that much, for he admits away his whole case. 
This is demonstrable. 

It is admitted by everybody that the present value at which rail- 
road land is set down by the land appraisers in the commission's land 
report is the normal market value oi similar adjoining lands devoted 
to other uses. But the carriers say that because they have this land 
in a strip suitable for railway use, they are entitled to have more 
than the market value for other uses applied to it. In other words, 
thev are entitled to a " railway value." 

i want to turn to the resolution which Judge Brantley put into 
this record as passed by the railway executives, and read from it 
only two or three lines* for the purpose of illustrating this point 
They say in that resolution : * 

Whereas the enactment of this hill Into law would result In the illegal denial 
to the cjirrlers In the valuation of their properties of any value of their carrle- 
lands other than the acreage value of other land adjacent and adjoining — 

Which resolution shows that the railway executives were im- 
properly ad\nsed as to the real way and manner in which the com- 
mission is valuing these lands, which was stated to you yesterday, and 
which is sliown by the commission's reports. I continue to quofp 
from the resolution — 

and which other lands are devoted to other and less valuahle uses. 

In other words, the claim is that because these lands are devotee*' 
to a railroad use they are entitled to more than the normal market 
value of similar adjoining lands devoted to other uses. Now, that 
is exactly what the court negatived, so far as it involves the allow- 
ance of a multiplied increment. The court did not condemn the 
allowance of necessary expenditures for the original accjuisition in 
strip form. It condemned the multiplication of actual original cogts 
through the device of an assumed reacquisition. I quote again from 
the Minncs<»t« opinion: 

The evldonc<» in these cases demonstrates that the appraisements ♦ • • 
were In suhstana* appraisals of what was considere<l to he the peculiar value 
of the railroad rijrht of way ♦ ♦ *. And <louhtleRs it was l)elievetl that It 
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BiiCht cost even more to acgaire the proi>erty If one attempted to buy into 
<4cle« aff they now exist and all tlie (lifficultien that might be imafrined as ind- 
«l«it to such a ** reproduction ** were oonKidered. The railroad rljcht of way 
w«n cifnreivetl to Im* a profierty kuI jeenerln, " a large Nnly of land lu oontlnu- 
*»UM owenerahlp.** rei)re«entlnK one of the ** hlgheHt UBes ** of property and poi»- 
— 'Wi ng an exceptional value. The eHtlniaten before uk ♦ • • niust i>e taken 
to be t*»(tininte« of the railway value of the land, and whether or not this In 
coocelvwl of as paid to other owners upon a h>T>othetical reacciulsitlon of the 
I*r>i>|»erty Is not c«>ntrolllng when we mine to the Hulmtantlal question to be de- 
<-i«l«l. • • • The Increiise s4»UKht for " nillway vaiUie'* in thc»«» cjiHe** is an 
Irx^renient over all ontlayn of the carrier and over the value« of Kiniilar land in 
ttie vicinity. • • • For wuch an allowance there Ih no warrant. 

Accordin|i:ly, in appraising the railroad lands on the basis of the 
normal market value " of similar adjacent lands, as the commission 
does, it follows exactly the rule the court laid down. At the earlier 
bearinfi:, and in Judge Moore*s brief, the attempt was made to create 
the impression that injustice threatens the carrier in the sliape of 
denial of allowance for necessary exi)enditures. That this is not true 
was made clear by Chief Counsel Farrell yesterday, who stated to 
you that the actual amount put into the nnal value found for the 
entire railroad proi>erty remains to be fixed when the commission 
cx)mes to determine the final value of the entire railroad. It then 
has before it the acreage value, determined in the manner [winted 
out by the court in the Minnesota case. It has l>efore it the re|K)rt of 
the orimnftl of the carriers' right-of-way strip, and determines 
then what fairlv and justly should l>e included. And I |K>inted out 
in a letter to the chairman an actual instance which demonstrates 
that where the original cost necessarily paid exceeds the vahie of 
similar adjacent lands it is the necessary investment that governs 
in making the allowance for land in making the final valuation. 

Up until the Kansas City Southern court decision, therefore, the 
commission was scrupulously following the Minnesota Rate opinion. 
The Supreme Court did not condemn the allowance of necessary ex- 
penditures in acquiring railroad right of way. In words which I 
fiavc* already quoted, it said : 

The 8uh8tantial quention to he deiidtMl • • • Ih wlietlier. In determining 
the fair present value, • • • the nillroad c»»nipany ♦ ♦ • U entltle<l 
to a %'aluation of lt« rljrht of way not only In excesK of tlie amount invented In 
It hut alHo In exi-cMj* of the market value of c<»nti>aJouH ami Hlmilnrly nituated 
pn>perty. 

So that the rule of law laid down by the United States Supreme 
Court, which the commission l)elieves to l)e right, and will follow if 
Congress will permit, will give to the carriers what they paid for 
their lands, and will give them any increase alK)ve that amount 
which is enjoyed by similar lands not devoted to railway use. 

Ought this* rule to l>e changed by legislative act? On tliis point 
the subcommittee said: 

It would l>e outrav'^HiUHly unjiint to Hnd a value larp'ly contrlhute^l hy fhe 
exlirten(»e of the railroad and t\u*n multiply that value hy 2, 3, or 4 l»e<-auHe a 
ritfht of-way Htrip wtaild cost more per acre than the adjacent land l« w<»rth 
per acre. 

Nevertheless, this courst\ which your snlMomniittAH* lias sai<I would 
hv outrageously unjust, is exactly what the commission fin<ls itself 
compelled to do by the act of Cori^'re<s which this hill would amend. 

Senator Stanlky. Ijet nu» ask vou a (piestioii ri^'ht there. In 
estimating the original <(^st of the land do not the lHK>ks of the corn- 
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pany show, in cases of actual condemnation, the amount paid pur- 
suant to the jud^ent of the court, just as they would show the 
amount paid in the case of lands acquired without condemnation i Is 
that true? 
Mr. Benton. Yes, sir. 

Senator Stanley. Then all the cost to which they would be put 
by actual condemnation proceedinj?s is taken into consideration 
and is included in the calculation without this provision in tlie law i 

Mr. Benton. Yes, Senator; and the incidental costs of acquisition 
are also very carefullv investipited and reported, and they are in 
the valuation data before the commission and considered bv it. 

I want at this point also to make an observation i*elatin<j to a 
supf^estion made by the chairman yesterday, who seemed to be under 
the impression that it was a common thin*? that the commission was 
unable to ^t the orijrinal cost of land. There are some instances in 
which that is true, but in the preat majority of cases the orijrinal 
cost is found, and with substantial accuracy. 

I think it is proper for me to say that the commission calls upon 
the carriers to make to it a statement of their orijrinal cost for lands, 
and if examination is made of the tables which follow mv statement 
in the House hearinp on the bill H. R. 18997 there will lie found 
listed ir>() roads, l>ein<; all of those which had advanced to a particu- 
lar staj^e of comnletion, taken without exception, and it will l>e seen 
that in practically all of those the ori^nal cost has l>een ascertained. 
It will also be seen that the present value reported there vastly ex- 
<*eeds in the ap^rcfrate the amount of the original cost, and in i)rac- 
tically all cases. There are some exceptions where the oriirinal cost 
exceeds the present value as they have reiM)rted it. I have already 

f)ointed out, however, that that original cost is considered and af- 
owed for when the commission comes to fix the final value. 

I may observe that I think what the chairman probably had in 
mind was the failure of the commission to find the original cost to 
date of the proi)erty which is covered by the enpineerinp reiK>rt ; that 
is, the roadlbecf, the track, and the stnictures. As to that there has 
been an almost complete faihire to make report. 

The State commissions that I represent nave from the first urged 
the commission to make that report. The commission has re|)orted 
that it can not do it, and it is not doinp it. I am not stating that 
for the purjKKse of criticizing them, but I think that is what the 
chairman pi-obablv had in mind. There has l)een at one time or 
another more or less comment upon that. My firm In^lief is that 
it is most unfortunate that that npure can not be discovered. It is 
unfortunate the carriers have not kept their records in such sha|>e 
that the commission feels it can do it; l>ecau.se 1 am firmly of the 
belief that the reproduction costs of these pmperties, with the allow- 
ances which the engineers chiim it is proi>er to make and which are 
always made in figuring cost of reproduction, do very largely over- 
state what the pro|>erty actually cost to produce as of the date when 
those are applied. 

The Chairman. What you have just mentioned is one of the con 
siderations that I had in mind, but the other is the ti*ansition of this 
proi>erty from one company to another through foreclosures, thn>ujrh 
re<|uisitions, and in a great variety of ways. Now, what is the 
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orijnnal cost of property that was constructed, acquired 50 years 
ago, but which 10 years after that time or 20 years after that time 
was 8r)ld to an entirely independent company, so that we are deal- 
ing now with the successor of that original owner of the property? 

Mr. Benton. As the commission does the work, all of tnat infor- 
mation is liefore it when it comes to fix the final value, if the records 
disclose it. In other words, the ori^nal cast of that land when 
ori^nally acquiml, all of the transactions whereby it has passed 
fn>ra carrier to carrier, and the investments of the pres4»nt owner. 

The Chairman. I understand that they are not attempting to 
find, for in.stance, what it cost the company which now owas the 
pmnertv. 

Mr. ftKNToN. That is true and that is not tnie. It is true that 
it is not tabulated as land costs. It is true that the act called for 
a flettlement of the financial transactions of the carrier, its issues 
of stock and all expenditures of money, and that in the case of con- 
solidations, where property passes from carrier to carrrier, the ac- 
wnntants of the commi>sion make elalxirate refKU-t as to the trans- 
action and as to the payments for the properties arcjuired. 

Mr. Branti.ey. May I ask this question: WouM it not l)e tnie if 
this bill becomes a law that so far as the law is concvrned the only 
original cost of land that the commmi.ssion will l>e recpiired to re- 
port will l)e the oriprinal cost of land as of the date of the dedication 
of that land to public use? 

Mr. Bknton. It is accurate that the law will then require the 
orijrinal cost of that land, as<'ertained as of the date of public use; 
that it will require the report of the present value of the same, 
which, as your subcommittee has pointed out. means the full present 
vahie. takinp: into consideration every lawful element: and the law 
will also specifically require the commissicm to report concerning 
all issues of securities and ex|)enditures of money by the carrier, 
which will necessarily involve every such transaction as yoxi have 
referred to. 

Xow, T would like to turn to what T was about to read from the 
c<mimission\s own s-tatement of tho way it makes this s*)-calle<l esti- 
mate of present cost of condemnation and damages in excess of oritri- 
nal cost or present value. This statement shows that the commission, 
by the act of Consress and by the necessity of doinir what the eofirt 
has commanded it to do, is comi>elled to do exactly what the sub- 
committee says would l>e outrageously unjust. 1 retid the opening 
sentence of that statement : 

In inretliiK tho ronMipMuent*< of i»nrn'jrni>l) *• socotwl " of s»H*tlon 19 (a) of 
the inter«t.Mte rniii;' «'n«' ju t. fo r»'!"»Tt tlie i»re«(»nt <^*<t of eon<l«'ninatlon and 
«»f <!a!njm«'H or of pnn hjiM' hi t'\>-i of presrnl value, we attempt to show 
what llic e>iMMtM» io a <arri«T will he of a<'(iuirin}; Itn coiniiuai-rarrler lainl*? 
upon the date of valuation — 

Which is always a date in the past — 

on the II ^sninptioii that it not fK>s»<e«s iho'H* lands, hut was ohlljr^vl to otitafn 
theiii throufrh pnrchant* or coixltMiiuation at the value of Hiinilar landn In the 
Ticlnity on that date. 

So that the commis-iifm is com|H*llcd, in order to comply with this 
mandate of Confrress, to make an as^tmiption as to the value of Ian<l3 
which is contrary to fact. In other words, they take lan<is at a value 
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which is very largely contributed by the existence of the railroads^ 
and then multiply that value by some figure, according to the type 
of the lands that they are applying the multiple to. 

Now, the question is whether Congress ought to change the law as- 
the Supreme Court laid it down in the Minnesota Rate case and put 
into the law something which is going to compel the commission 
to follow a course which as conservative a body of men as those who 
wrote those words characterized as outrageously unjust. 

The State commissions that I represent are public officials. I 
think they have a sober sense of the responsibility of their positions 
and the duty they owe to the whole public, which includes the car- 
riers and other public utilities that they regulate as well as the rate- 
paying public. They have maintained the office in which I am here 
in Washington since this valuation act was passed, for the primary 
purpose of attempting to secure the appUcation of right principles, 
in the valuation or these properties. They want the properties valued 
justly and every lawful element recognized and allowed for to the 
carriers. They* recognize that if this valuation is proceeded with 
properly it can be of great public benefit, and recognize at the same 
time that if it is proceeded with improperly it will be a public dis- 
aster. 

It can be a great public benefit, because there is nothing that the 
people of this country, including the owners of the railroads, so 
much need as that the public mind shall be set at rest as to what 
these railroads ought fairly to be valued at. There has been a great 
deal of uncertainty in the public mind on that question. Much has 
been said about the millions of watered securities that are out, and 
they do not know. 

As one who has given some study to this problem and observed 
the attitude of the public and the vicissitudes of the railroads for the 
last 10 years, I suggest that one of the evils attending the situation 
has been the doubt in the public mind concerning the real value of 
the railroads of this country, which has led to a suspicion of all rail- 
roads when it does not properly apply to all of them, nor to the 
major part of them. And it has seemed to the railroad commissions 
of the States that it would be of the greatest pubUc benefit to have 
this valuation worked out upon such principles, that when it is fin- 
ished, the public will be able to say, There is a value pronerly de- 
termined, upon which the railroads ought to earn a return. 

But the commissioners know also that if the valuation is not made 
upon those principles, if the entirely human and natural desire of 
owners of railroad property to get the highest value they possibly 
can applied to their properties succeeds, to the extenf; that exagger- 
ated values are fixed, it necessarily means the burdening of the in- 
dustries of this country and the people of this Nation with unjust 
rates. They know there is no escape from that, because the Consti- 
tution of the ITnited States makes value the measure of the rates. 
So that these values that the commission is now fixing inevitably 
will determine the extent of the carriers' claims for future rate in- 
creases. 

We believe it is a significant fact, and nobody having to deal with 
this question can or will for a moment forget, that the existing rates 
were fixed in normal times, upon values summarily fixed, but as 
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•oujrttely Hi? the iHtniiiiisMon <*<»ulil fix thoin, which made no allow- 
aiH'e for the-^ fiotitioiiK hy|H»thetii'Hl elements ixmdemne^l by the 
court in the Miniu*M>ta rn?**. 

The Chaihmax. I think your time has exuiml, Mr. Benton: 

Mr. BEvn»N. Very well. Sir. Chairman, it is obvious to us that 
you ran not inrhhle tlu»^e without makinir the foundation f(^r futuiT 
claims of incn*aseil rates, and it is n*>t tne U^lief of tlio nu*n whom 
I represent that any valuation cornvrninp which it cmn l>e said tha,t 
it was (*ontn)lletl by or in any ix»n>iilenible de^v affecttnl by out- 
rmfreously unjust metiuHl.s of onM-e^lure can si»ttle the rmilmacl nues- 
tion of this ctiuntr}* (»n a rijrnt ba>is, anil it is the desire of tnes«> 
pul)lic iifficiaLs to contribute in every way they can towanl the prt>j>er 
w^ttlement of tl»e railnmd question, which is a ^n»at public ipiestion. 

I thank you, Mr. Chairman, for your indulp*n<e. 

The Chairman. Kntirely apart from your time, in my own time, 
I want to supiri»st a plia-^e of the question that ai>|>eanHl yestenlay 
which inijiresMMl me Mimewhat. Jud^ MtH)re cfainuHi tlmt if we 
were to ehminate the>e words fnwn the statute, in view of the a>urse 
which the (commission has pursued in a^-ertaining what has U'en 
called present value, it wouM l>e a le^'ishitive dtnlarHtion that there 
was to l)e nothing addeil to the pre^»nt value as av^rtaineil by the 
commission on account of any ex|)enst» in-urred in actpiirin^ the 
land; in other wonis, that legislation in that way wouKl l>e 
conclusive. 

Senator McLe\n. Thai is the oiu» fM)int that I wanted to inquire 
alMUit. 

The Chairmax. Kesfu'ctin^ the pi-escnt value of thest» lands, wliat 
do you say alK)ut that i 

Mr. Bknton. I should have n»ferred to that if I had had time 
in my own time. I thank you for asking the quesiion. 

I have examine<l the case which .Tudpe Sbmre rt»ferred to. It is an 
ex(*eedin^rly exten<led oj)inion. I do not Indieve it is appli< able. and 
I disagree absolutely with Ju<l^e Moore in his expresMul opinion 
U|Hm tnat |H)int. I do that for this reason : 

The amendment of the act removes merely the laniruajre \\luch 
would recjuire the commissi<m to (H>n>ider what the Supreme Court, 
in a decision made since Congress passes! the act, said was not pro|H»r 
evidence, and leaves in the act the pnivision f<»r re|M)rtin;; e\a< tly 
what the Supreme Court in that opinion sjiid was pro|H'r evidence. 
And in order to the true pres<»nt value of the railroad lands it is 
neivssary to consider their original costs. The court, as I |Munte<l 
out in the disc ussion here, did not con<lemn consi<leration of what was 
nect*ssarily paid for the purjxise of ^ettinp lands in .strip form: it 
merely condemned attributiuir an iricrenient to that iK'foiv there was 
any increment. It allowed an increment to be attributed to that when 
there was an increnient alK)ve what was paid. That is mudc perfectly 
clear. The act will stand, after you pass this, e\pli< itly tlire< tini: the 
commission to pet the ori^nnal costs of the land ami to p't the prcM'rU 
value, which includes every element of preM»nt value. 

Senator McLkax. That |>oint is controverted, is it not ? 

Mr. Br.XTiix. Well, they controvert everything;. I am very ^liul 
there are some lawyers on the committee. 
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Senator McLean. The point raised by the chairman interested me 
yesterday, and I was about to propound that same question to the 
counsel for the commission. 

There was one other point that, from my very brief consideration 
of this matter, struck me as worthv of attention, and that was that 
the position taken by the counsel lor the commission puts the com- 
mission between his satanic majesty and pretty deep water, no matter 
what is done. If we pass this law with this amendment and it is 
challenged bv the carriers and the courts follow the reasoning laid 
down in the ^English decision which was cited by Judge Moore, then 
you have got to go back and do this work over. Now, if you do not 
do that, it is the contention of the commission that the carriers can 
delay this thing indefinitely by comi>elling the valuation of every 
individual plat all the wav along the fine. 

Mr. Brantlet. I hardly think that last proposition would apply, 
so far as the carriers demanding a valuation, parcel by parcel, is 
concerned. It is just as applicable to the ascertainment of acreage 
value as it is to the ascertainment of strip land. The commission 
takes the land of the carriers in determining what thev call acreage 
value, and divides it into zones. They do the same tiling with the 
cost of acquisition. There is not any controversy there. 

Senator McLean. But if we adopt this amendment and it is chal- 
lenged and it is held by the court to l)e ultra vires, then the commfe- 
sion has got to go back and do this work over. 

Mr. Brantley. Undoubtedly. 

Senator McLean. And whether it will not expedite matters to just 
leave the law as it is, is an important question with me, provided the 
carriers do not resort to every technicality, as intimatea by c/ninsel 
for the commission that they will do, and kill more time than would 
l>e occupied if we went ahead under the existing conditions. You 
have got a question of law there which is controverted. 

Mr. Benton. I want to make this further observation in respect 
to Judge Moore's position, and that is that they have answered it 
themselves. They have said — and I believe this to be right — that 
Congress can not take away elements of value, as they can not take 
away property either in whole or in part. When Congress pmvides 
for the reporting of the present value of these lands it necessarily 
includes every element of value, and to limit it would l>e to make the 
act unconstitutional. Now, it is an elementary principle of law, I 
l)elieve, that the Supreme (\)urt never will so construe an act as to 
render it unconstitutional if any other construction will make it con- 
stitutional. 

Senator McLean. You have no fear that the Supreme Court will 
fail to sustain this law if it is passtul with this amendment i 

Mr. Benton. I have absolutely no fear. I have very grave fear, 
on the other hand, that if you let it stand the public will be preju- 
diced. 

The Chairman. This suggestion of mine, of course, does not change 
my opinion with regard to this amendment. This is my attitude — 
and I have given a gcKxl deal of study to it. I do not l>elieve that 
Congress has the right, the j>ower, to prescrilx* any standard of 
value or fix the elements which any court may consider in determin- 
ing wluit the value of a particular *proi)erty is. I am for this amend- 
ment, l)ecause I believe it to be al)soIutely impossible for the corn- 
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ini>ifion or any other judicial tribunal or any man to ascertain now 
what it would cost to acquire, either by condemnation or purchase, 
the lands of an existing railroad company. But on the other hand, 
1 <lo not want to become responsible for an act of lejrislation wliich 
will declare that the commission is pursuing the right method for 
the ascertainment of present value. I want to give that to the com- 
mission and afterwards to the court without any legislative direction 
at all. 

But I am for this bill only because I think we have prescriWd an 
element which is not only incapable of l)eing as<*ertained but which 
is not a proper element of value at all. I do not want the act, if it 
should pass, to bear the construction that we are approving or verify- 
ing or authenticating the practice which the commission has up to 
this time pursued. That would be unfair, of course, both to the rail- 
roads and to the public. I wondered what reply you would make to 
Judge Moore, because that was a point that impressed me pretty 
seriously. 

Mr. rtENTox. My answer is, as I have already state<1. that the act 
as reported would call for the reixirting of these very costs that 
thev are thinking alxnit, and the commission in its final valuations 
is including them. That is a matter which ought to l)e inquired 
al)Out of the chief counsel rather than myself; I am not in the em- 
ploy of the commission. 

'fhe Chairman. T^ndoubtedly it will l)e the subject of a good deal 
of discussion in the committee before we rejwrt. We will nlnot^ tK« 
hearing. 

Mr. Brantixy. Mr. Chairman, I brought down this morning two 
or three copies of the brief filed by the carriers in the Kansas City 
Southern mandamus case in the f^upreme Court. Tlie brief of the 
commission 1ms gone into the record. It is n ver\' interesting ffuefi- 
tion, and T wondered if it would be permissible to put our brief in 
the record. 

The Chairman. We will consider it a part of the record. 

Mr. Benton. If it can be done I would be glad to have the letter 
dated May 27, 19*21. written to you, Mr. Chairman, by Mr. Webster 
and myself, appended to the hearing. 

The Chairman. Was not that put in the record the other day? 

Mr. Bf.nton. No, sir: it was not. 

The Chairman. That will also be put in the record, because it 
contains some very valuable information with regard to what the 
commission has been doing. 

Here is some additional matter submitted by Mr. Silver, of the 
American Farm Bureau Federation, in the House hearinjrs, which 
he desires shall be made a part of these hearings. We will not re- 
print it, because it is already printed, but this statement will become 
a part of the hearings. 

(The additional data directed by the committee to be incorporate<l 
in the record are here printed in full, as follows:) 

Brief Amici C'rRiAK. 

In the Supreme Pourt of the United Stiitt^s. (VtoInT term, 1010. No. 41.1. The 
I'nitef! States of Ainerlon, on Ihe n*liition of the Knnsns City Sntithi'm Uiiil- 
way (%>., philntlfT In error, r. the Interstate (\»uiin»*n e ('oiunilssi«»n. 
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An order having been entered, ^rantinf? i)ermiBsIon to file a brief an aniM 
curiae, this brief is filed by counsel on behalf of the presidents* conference 
committee, an ortn^nization of the executives of the railroad companies, repre- 
senting the ownership of approximately 224,000 miles, or 85 i^er cent of the 
railroad mileage of the country. 

The Interstate (Commerce Oimmlssion, In the enforcement of the act approved 
March 1, 1913, amendatory to the act to n^Kulate commerce, and providing for 
the valuation of tlie propertl<»s of carriers subje<*t to said act, has de(*lined In 
the case of the Kansas CMty Simthem Itallway to ascertain and report the pres- 
ent cost of condemnation and damages or of purchase of the carrier lands of 
said company, basing its declination upon the ground that It is imiiossible as 
matter of law to as<*ertain and rei>f»rt the prestMit o)st of condemnation and 
damages or of purchase of the carrier lands of any railroad <*ompany. The 
interest of the prt*sldents* conference committee in the pending case arises by 
virtue of its representation In matters involving the valuation of the propertM 
of the various railroad' (companies embract>d within Its organization, and the 
said committee beiievhig that the conciusi<ms reached by the Interstate Com- 
merce (V»mmisslon as stat(*d are erron«»ous, it has sought, thnnigh its counsel. 
IHjnnisslon to file a brief on the question Involved, and such |>ermisslon being 
grants] this brief Is now siibmltt«Hl. 



Point 1. The valuation act plainly re<iulre» the investigation, ascertainment, 
and n'port of the present costs of acfpiisltion of railroad lands. 

The duty of the commission with relation U» the exe<'Ution of the valuation 
act is prescribed by its terms. Tliere is no dlsfMite as to what the a^'t pre- i 
scribes. It requires. In plain and Implicit language, the investigation, ascer- 
tainment, and reiM>rt of the present cost of acquisition, and also the present 
value of railroad lands. These requirements are found In paragraph ** First,** 
in the language: Said conunisslon shall ascertain and re[H>rt in detail as to 
each piece of property owned or used by the said common carrier for Its pur- 
p<»ses as a common carrier, ♦ ♦ • the cost of repnsluctlon new, • • •,** 
and paragraph ** Second,** which applies solHy to land, pmvldlng that: " Hu<*h 
Investigation and report shall state in detail, and sefmrately fnmi improve- 
ments, ♦ • ♦ the present value • • • an<l sejiarately the • • • 
present cost of amdemnatlon and damages, or of purchase • • *.** 

The wmmlsslon makes no denial of tlu»se r^Hjulrements. It has admitted In 
its deilsitm In the Texas Midland <-ase (1 Val. Rep., 54) that the act requin** 
the Investigation, ascertainment, and report of the present cost of acquisition 
of railroad lands. The c<mnnission .says (p. 54): ** • • ♦ the direi*tion in 
paragraph entitled * Swontl * for the awertalnment of the present cost of con- 
demnation and damages, or of purchase. In effect calls for a finding as to the 
cost of reproduction of these lands.'* 

On page 163, the commission says : 

"This, however, is not of much |»ractical Importance*, f<»r imragraph * Second * 
requires the comndsslcsi to niH»rt,.lf not the ct>st of repro<lucti«m, at least what 
amounts to the same thing.*' 

i)n |)age 1(54, the ctminiiss on Siiys: 

**The right of way of a carrier is frequently donatetl, but in so far as the 
carrier must ai*qwlre this by purchase or c<mdem nation the <H)st generally ex- 
ct»etls the acreage value of tiic lands taken. This Is partly <lue to the i)e<'ullar 
sliai)e of the picct» anpilnfi and i»artly to other causes. This excess cost t<» the 
carrier is a thing of imiM)rtan<'«* In the actual pnnluction of its railnmd, and 
tiie carrier claims that it ouglit to !»♦« given weight in the estimate of rcprotluc- 
tlon. Kvidently this was the fact for wliich <*ongn»ss intended to Inquire. What 
did it cost and* what would it now cost the carrier to procure Its right of way 
ami other oi>erative lands in ex« ess of the market value of such lands by the 
acreV 

" If this construction is « t»rre<*t, the conunisslon is rtHpiiretl to rei)ort as to the 
operative lands of a carrier tlie following facts: 
** 1. Original c<»si. 
•*2. l*rest»nt value. 

"3. ('<»st of prm tirinc rlirht of way In excess of acreage value at the time of 
dtMlicatl«»h to public use. 
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"* Cost of procuring right of way at llie present time in exfess of present 
m* roiiKf value." 

Tti«» c«miinlH»lon thus rert>jnil5ieH that the act requires the asoertainnient of the 
I-r^-^i^t roHt of actiuirinf? tlje carrier's lantls. and tliat this eost of acquisition 
" •^♦-iierully exceefls the acreage vaiue of tlie lands taken." By "acreage value 
T h»» lands taken" It means tlH*lr valut\ for example, u|H»n the basis of the 
< :iin«' j»er acre of the IGO acre farm through which the rluht of wav |)asses and 
fri.ni v\ hi*h Its area is <*arve<l. The commission, refusing to estimate these ct»sts 

• "f z«4-qui*4itlon In excess of this "acreage value," ttnds a " present value" which 
t» limited solely to the so-calUnl •* acreage valu»»." The refusal of the commission 
T«> find the higher cost of ac<iulsition and Its reiiscms for restricting its invt»stiga- 
t «»n t<» the so-calle<l "acreage value" are explaine<l In detail in the Texas Mid- 
laud d^M-lslfin (I Val. Itep., In defining the " pres4»nt value" which It 
r»-f>»»rts for carrier hinds. It says: 

- !*res<»nt value Is arrlve<l at i)y ns/*ertalnlng the numher of acres of land 

• »wne<l or usefl hy the carrier for Its f»uris>s4*s as a comm«»n carrier, an<l multl- 
l»\\liig this acretige hy a market value <letermine<l fn»m tlie present market value 
of similar ami adjoining lands." 

Mn t»age KfT, it says: 

*• Prewnt value as re|s>rted hy the c«>mmission is timrtjf nyuoupmnun with mar- 
k»*t value. What Is <lone Is to asi'ertain the numher of acres of carrier land, to 
«!vtermlne the market value of similar land adjoining or in the inmie<ilate 
vieinlty per arre ami to ajiply that prii-e to the numlM^r of aeres." | Ilalies <Mirs.| 

The coraralsslon thereby retmrts a "value" derlveil by applying to the acre* 
of land owned by the carrier a market value iletermlne<l from the present 
acreage market value of adjacent and adjoining lands in the sizes and shapes 
In which those adjoining lamis exist and whi«*h. by r«»as*»n of the fact that they 
are devoted to other than railroad uses, nre not similar In size and sha|»e to 
the lands owned by the railroad. The railnmd lands, and particularly rights 
of w^y, are pe<*ullnr in thnt there must be a continuity of title in strips of 
narrow area lo<'ated with particular reference to conditions of toi)ography and 
community development. Being devoted to a p<H*idiar use refiulring such areas 
In 8hai>e8 and sizes dissimilar to those of the lands devnte<l to ordinary agri- 
cultural or industrial pur]H)ses. railroad lamls can not l>e aopiiretl uimn the 
basis of the market value of land In the shapes and sizes usable for such agri- 
cultural or industrial purposes. The universal experience of the carriers In the 
acquisition of their lands demonstrates this fact, and Its re< ognltlon Is fomid 
throughout the authorities In which the legal principles underlying the acquisi- 
tion of such lands are outllne<l. Not only must the carrier pay for the area 
which It secures, but additional amounts must be paid for the damag«»s to the 
adjacent property from which the railroad areas of peculiar shapes are taken, 
due to the injury done to such pr(»|>erty lM)th hy the s«»vennM e «»f the land taken 
and by the inconvenience and annoyancv caus«Ml by the o|>eration of trains 
once the railroad Is constructe<l. The carrier thus a^tpiires not only the title 
to the area actually tnken, but certain rights In the adjoining lands which are 
analo;;ons to easements, by virttie of wli eh the carrier has the riu'ht in the 
construction and oi»eration of Its railroad to damage continuously the adjoining 
property. The commission In the excer|)t al>ove quote<i from the Texas .Midland 
case admits these things. The cotnmisslon In its de<'lsion also sjiys (1 VaL 
Rep. 1, 170) : 

"It can not l>e denied that frequently the cost to a railroad of acfpilrlng its 
right of way with respect to parcels which must be purchaseil materially exceetis 
the aercnge value of the land tjiken. Prevhaisly to the jUh Is on of the .Supreme 
Court In the Minnesota Kate s It seems to have Im^mi nnderst<M»d by maiiy 
commissions and valuators that the proi>er method of determining the pn*sent 
value of the oiK'rative lands of a carrier was to Inquire what it would c«»st to 
acquire tho»*e lands upon the basis of present prices. For the puri>ose of de- 
termining the ex< ess of stich cost over acreaire value tnany studio's were nnide of 
pieces of constrm'tlon where the known cost couhl \w n»mi»ar»Ml with the a<Teage 
value, and from these Investigations were de<hic»nl |X»r(vntages whh h varied for 
rural right of way fnmi ir>4» to I^tN) per cent, l»eing less in case of city lands." 

These exct*ss costs aris«» from the fact that the carrier anpiln^s not only 
the acrea;:e a<'t\n»lly «M*rupi<'il hy \\i< riL'ht of way. I»nt In add tion must p.iy 
amounts for the damaK«'s <lone to the residue of the tract of whh h the lan«l 
taken formefl a part, thereby se<Miring rights, analogous tt» easements, over the 
a<lJoinlnff i)roiKTty. In I'nitt^il Stat*^ r. Griz/ard (-11) f. S., iso, ls4), the 
court said : 
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Whenever there has been an actual physical taking of a part of a distinct 
tract of land, the com|)enRation to be awarded includes not only tlie market 
value of that part of the tract appropriated, but the damage to the remainder 
resulting from the taking, embracing, of course, injury due to the use to which 
the part appropriated is to be devoted. Thus, in Sharp t?. Unlte<l States (191 
U. S., 841, 353), damage resulting to adjacent but distant parcels was denied 
because there had been no actual appropriation of any part of such separate 
parcel, but the principle was conceded as to injury, from the character of the 
use of that tnken to that untaken of the same tract. Vi)on tills distinction the 
court Bald : * I^pon the facts which we have detaile<l we think the i>laintifT in 
error was not entitled to recover damages to the land not taken because of the 
probable use to which tlie Government would put the land it pro{)osed to take. 
If the remaining land had been part of the same tract which the Government 
seeks to condemn, then the damage to the remaining portion of the tract taken, 
arising fiom the probable use thereof by the Government, would be a proper 
subject of award in these condemnation proceedings. But the Government 
takes the whole of one tract.* To the same effect see Cooley's Constitutional 
Limitations, pp. 565-566." 

From these facts It clearly appears that railroad lands nonnally are wn ured 
at a cost of acquisition which is in excess of the market value of the land taken ; 
that these costs arise by virtue of eKtabllshed legal precedents pursuant to 
which the carrier Is required to incur them ; that the commission has recognlzetl 
the fact of the existence of such costs, and that the act Intends to require and 
does require their refwrtlng, but that the commission refuses of rejiort them. 

The reason for tlie incon>orntlon of these re(|uirenients In the valuation act 
lies in a number of considerations. The act requires the Investigation, ascer- 
tainment, nnd rejHirt of the value, not only of the bind, but of all the pro|H»rty 
of the railroads, and requires in addition a study and refiort <»f certain im- 
portant facts which are relevant to the question of value. The value of rnitroad 
projierty is a question of fact. As was stated in the Minnesota Hate caH4»« (230 
V. S.. 352) ; "It is not a matter of fonmilas, and there must l»e a reasonable 
Judgment having Its basis In a projier consideration of all relevant facts.'* The 
court, in defining the scof>e of tills Inquiry as to the facts, queued the language 
of Smythe v. Ames (1(59 V, 8., 466), which has l)e(*ome a cornerstone of valua- 
tion precedent: 

*• In order to ascertain that value, the original cost of <'onst ruction, the amount 
expended in permanent improvements, the amount and market value of its 
bonds and stock, the present as ctmipared with the original cost of construction, 
the probable earning capacity under particular rates prescribed by statute, and 
the sum required to meet operating expenses, are all matters for consideration, 
and are to be given such weight as may l>e Just and right In each casi». We do 
not say that there may not be other matters to be regarded In estimating the 
value of the property. What the company is entltlecl to ask is a fair return 
up<m the value of that which It employs for the public convenience.** 

An examination of the legislative history of the valuation act shows the 
intent of the framers of the bill to require the ascertainment and reiwrtlng 
of all these facts {lertalnlng to value which were mentioned by the ct>urt, eacli 
one of which, among numenms others, is s|)eclfied In its provisions, and each 
of which constitut<*s a prescribe*! field of inquiry. 

One of the facts |>ertalning to value wlilch Is mentl(me<l by the court in the 
langtmge above quotetl Is the ** prest»nt as comparetl with the original of 
construction.** The ** present cost of construction " must l)e comph'te, otherwise 
it Is misleading. Its completeness n€H»es.sarily requires the lnclu»<Jon of the 
present cost of acqnlrtnc the carrier lands as well as Its other property. 
Clearly the (»ost of acquiring those lands Is as important as the cost of con- 
structlQff the roadway and buildings upon them. It can not l»e doubt*Hl that 
what pvvnild hav<' to l)e paid ttwlay to aapiire thos4» lands, in acc<»rdan**e with 
the prwient-<iay practi^vs and the exf>erlence of the carriers In so doing, and 
pursuant to tlie principles of law govenilng such a<*<|Ulsitlons and the amounts 
IMiyai>la In sim Ii <*ji-t*s. is not only relevant to tiie present value of hxwU lands, 
but would in tlie normal cjise l>e a preilominatlng and (Huitrolllng ci»nslderati<»n. 
Clearly such cost** would l»e nion» tH»ntroIling than the allegwl *' acreagi* value** 
now deternilne<l by the (Hmnnisslon, and which It admits is incomplete in that 
there are exdudeil C4»rtaln items of c(»st covering elements of value which 
nornmlly and almost Inevitably attend such pun-hases. The rt»as4m is therefore 
clear why (\>ngress include<l this im|>ortant re<iulrenient In the valuation act. 
Without such evidence the basis for determining: valuation would Ik* essentially 
defective. 
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Aside from the neceHidty of the oitcertaiDnient of the cost of acq airing railnmd 
Iftnds with relation to the determl nation of value, the IntcHit of (*onKreHH wan 
vbYious alfm to Iniiure the niarHhaling of all of the Information, Htatistioa, 
and data In which It wan thought there could be found a foundation ninm 
mhirb to r«^t a m-ientiflc regulation of vuriouH ruilrtmd probleniH. Information 
wmn de«lre<l as to wliat It would coBt to f»r(Mlu<v I his i)ro|>erty t<>-diiy un<ler 
nodem conditionH, thua hflTording information n^hitive not only to the tjuestion 
of value, but thought to l>e |M»HHibly denlruble for Hu<-h pur|M»HeM aH ufl'ording 
m check of the reaMonabloncNH of the nirrier'it plant aroiuntH, the fairness 
of capital lEation, the adequacy of flepre<-iution unnuititm, and other kindn^l 
Biattera. The complete present comIh of iiuwtnu-ting the rallroa<l.s. an distin- 
guiKheil from a imrtial eHlimute of mucIi ct>f*i% in e«mMitial for Hurh punx>*^». 

point 2. Since the languiige of the uvi retiuiriH tl.ut the ii»ninii^^ioii urMH>rtnin 
tJie itmt of attiulNition the itMnmisHion can not 4|Ui'»tion tlie wiHd«>m of Oai- 
nor can It refuHe to i)erform the duty ImiKitHxl unleaa such performance la 
almolutely lmi)o84*lblc. 

The valuation act orders an invt*HtiKati«»n. aMvrtnlnment, and rei)ort of defi- 
nitely spe<*itie<l matters. A larye part of the a<-t is a bill of siMH'ihcations dt*- 
tailing with exacim»sH the facts which arr ordiTt-d to Ik» lii\<»siik'at«Ni. aM'«»r- 
talned, and re|)orte<l. Vn<ler these cirrnnistan<vs s»'\<'ral pn»is»sltlons would 
mf*m to l>e manifest and not subject to reaniinaible <iU('><tion. In the first place, 
the connnisKion has no dlwretlon as to wlu-thfr it shall iMMforni Iht* duties 
linrM>H4Hl. While Judjrmeiit may Is* exen-lw'*! I»y it, as the ex|H»rt ak'enry to 
wtuHn t hew* duties art* delegatnl. in nialvinK its <it>t«'rnilnation within the siH*<-i- 
tU-*\ Issnt^s, it Is not for the eonnuis-slon to stihstltule its Ju«lK'inent f«»r that of 
I'oiigress, and to question the wiMlom uf (%Mmre»?» in lejciHlalMii: as it diti and 
tt* a rcMult of a differoru'e of opinion t*> rcfiis*' to enter the helds of Ijiventi^ra- 
tion whieli <!onu'res8 pres<TilH'd. The laimua>:e of the a<t Is mainlalory. It 
is the mandate of >M>verel;nity. It Is the law of the land, arul nnide sit by th<* 
le;;i»*lative branch of the <i«i\ernineiit williin the pro|H*r exen iM* of llie funrtlmis 
<if that braneh. It Is a direeiion to an inferior and sulnirdinute aL'ein > of ilie 
Slate, which Is it>w»lf the mere creature of the State, whl* h exer< i»<«*« ll> anilior- 
it^' only as a result of the e<»rtaln pre>MTllHNi jiiid <lele;ratiN| iM»wer** and <!uin*s 
whirh give it life One of the iluties in»|s»Mtl by the Mivereikii Sl4He uimui Its 
w*rvant is preserib«H| by the act as the deiernihiaiion of a certain siH-^ iiiiii 
fiKi. It is not within the s<"oik> of the |M»wer»< of tlH» c-imuiiUsioii to le>t the 
wImIoiii or exi»e<llency of thai delegation of duty aral authority. 

In the se<-ond plaee, if, from the very nature of thln;:H, the duly lniiH»M*<I \h 
IniiKiSMlble, in that it (ninnot l»e aceompllshnl by aiixone |M»Hj*4*>H|im the utmost 
skill and kiiowhilu'e, the (MuniniHslon in exeu'^il from the ihTfonnaiuv of its 
duty. Hut In this relatb»n lni|M>sslblllty is to l>e dNtlimmislMil from iinprae- 
tleabillty «»r from iiiad\ Isablllty. (^ut*sf Unix of ex|NMll.*»H \ , iiie..ii\ eiil.-iH e. or hard- 
shirw ar^ not relevant to the Issue. It malters not how nnieh elb»rl the aH4vr- 
tJilnnient will nfjuire, what ex|H'iidlttires are ntM-essjiry. or what nia> In* tlone 
with the r*»sults or concluHlons oiu*** they are tlerlvinl. If the estimate of the 
c<»st of atqtilslthm can In any iH»s*^lblllty Ik» ina<le, any c<niMhhTatir»ns going 
to the hardship or dlllleulty of mailing the aM-ertalnment, or of the wnrth «»f 
the results wIhmi asivrtalniMl, are not material to tlie i.-vsue. The roinniNslMirH 
refusal to follow the tnandate of the law can only Ik» justifi***! If it is ♦•staln 
llsheil that In the very nature of t]iln;,'s the o»niniN<lon ran not make the ♦*«tl- 
mate of probahle e<»sts of aniuKltlon whieh fli«- ad re^iuin-s, whh h Ineapabllit y 
arises because stich nwts of ai-^iulsltlon under any nieth«Ml or th»*«»ry do not 
He within the limits of rational determination. This means iiniM)ssihility of 
rational d< t»Tinlnalion Miah'r e» I'ry h\iMi!hesls eoiisisieni with reasonable \alu- 
atlon theory and legal pre<HMlent. 

The folh.wlnt: cns4»s are fh rtinent: The HarrliiiMn (9 Wall.. 171: ) ; Ile<be r. 
JohiiMm M!» Wend., TMHM : Hare on Contraets, Uili. 

We eontend that it is prH<'ll<able to aveertaln surh <i»Hts, that they can \>p 
reasonably as* ertaiiu'tl and that the.r ass ert alninent Is nee«".sary to the aM-er- 
ta nment of the value of the railmads and the exi-^ ialon of ilie valu;it^»n art. 

Tolnt 3. The ruling In the Minnesota Kate ras«s eon^^idered as a nil nt' uimui 
t priiH-li>le of eonstllutioinil law dm*^ noi jitTen the tluty of the <oiuniis^ion to 
p^-rform the a<'ts siH»< lt1e<l In the valn:»t on m t. 

I'rima farie the eonditions whh li we ha\e heretofore oiitUnnl |M»'nt so elearly 
to the propriety i»f complianee by the roinnilsviu!! \^jfh the l iw that we niay 
w th protii next examine the grounds of the roiiiinU''!on's n fuviil. It^ refusal 
Is hav«Ml primarily upon Its Inten-retat Ion of the tie< ision of tlie iiMirt in fli^ 
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Minnesota Hate cases (230 U. S., 452). This ground is stated by the commisBloo 
in itH answer in tills proceeding and is the foundation of the decision of the com- 
mission in the Texas Midland case. It is the commission's pasition that the posi- 
tion of the court in the Minnesota Rate ca«es establishes that the ascertainment 
of the present cost of condemnation and damages or of purchase of railroad landu 
has no lawful or rational basis. 

In this connection the fact must not be overlooked that the refusal of 
the commission to comply with the act is entire. It declines to report the 
present cost of acHiuisitlon of the railroad lands, even where that ascertainment 
can be made with complete accuracy. For example. It would seem clear tliat 
where tlie actual acquisition of such property had been so recent that the con- 
ditions obtaining at the time of purchase were substantiaily those of the date of 
valuation assumeil by the commission in making its re|)ort, the present cost of 
condemnation and damages or of purchase ** would be substantially the same an 
that original cost. Therefore the findings required by the valuation act could 
be made accurately and without the exercise of any assumptions. The com- 
mission, however, refust»s to make any findings of the cost of actiuisition of 
railroad lands under such circumstances. It is alleged In the amende<l petition, 
and the allegation is not denied, that certain lands were acquired by the plaln- 
tiflf for right of way pun>oses shortly before the date of valuatitm through con- 
demnation proceedings, at an actual cost of $180,000, but that the commission 
has reporteil the so-called "present value" of these lands at $60,000 (B., pp. 
34, .35). 

The commission thus declines to report the present costs of acquisition. The 
■decisicm of the commission in the Texas Midland case and In the cases decided 
subsequent thereto Is absolute and unquallfled. (Winston-Salem Southbound 
Railway (%)mpany, 1 Vai. Ret>., 187; Kansas <'ity Soutliern Railway Comimnjr, 
1 Val. Rep., 223.) It, therefore, appears that the position of the commission, 
foun<ied up<m the decision of the Minnesota Rate cases, assumes that the deci- 
sion establishe<l as a matter of law the im])ossibility of the ascertainment. In 
view of tile reliance of the conmilsslon upon the doctrine of the Mlnm*sota Rate 
cases, we may therefore properly direct ourselves to the consideration of the 
relationship of that de<*l8ion to the duties of the commission prescribed by l^w. 

The Minnesota rate r*as<»s did not Involve the valuation act. They were 
submitted for decision before the act was passe^l. The crux of the Issue pre- 
sented In these cases was the constitutionality of State-made rates, which the 
carriers asserte<l were conttscator>' In that th<^ <lld not jiermlt a fair return 
upon the value of the property <levote<l to public service. The court at the 
beginning of Its discussion relterate<l the established principle of law that the 
rates must pay a reasonable <*omp<»nsati(m upon the fair value of the prop- 
erty devoteii to public service. Whether (Confiscation had l)een effected by the 
regtilatifm under attack depended up*>n the relationship of the rt»turns under 
the prescrlbe<l rates to the value of the property U8e<l. This was the an- 
nouncement of a substantive rule of constitutional law. The <tmrt then said 
that this value was to be determined as a question of fact : 

"In determining whether that right (i. e., the right of receiving *just com- 
pensation*) had been denU*d, each case must rest uinm Its special facts. 
• • • The asi^ertalnment of that value Is not controlltnl by artificial rules. 
It Is not a matter of formulas, but there must be a reasonable Judgment, hav- 
ing its basis in a pro[M»r consideration of all relevant facts" <p. 4.'M). 

The (H)urt, having laid down as a proiM>s|tion of <»onstitutloijal law that value 
was the test, thus def1ne<l the issue of fact and nmsldere^l In detail the twtl- 
mony regarding the cost of acquisition and ** railway value " of the lantls in 
question. The court said: 

*• The constitutional invalidity must be manifest, and if It rests upon di«^- 
pute<l questions of fact, the invali<1ute<| fa<*ts must l>e prove<i " (p. -l.Vi). 

It <lecided that the ne< t»ssary facts were not prov<Ml. It |>olnted to certain 
defects in the proof, and repn«lijite<l the value fonndwl uixm this evidentiary 
basis. At the conclusion of the court's di^cuss i>n It uses Inn^iage which «'lesrly 
in^licates that Its r'onslderatlon is rontimnl solely to the Issue of fivt. It said: 

*• Flmling this defect In the pnx»f. It is not ne<-<wsairy to c*>nslder the objin*- 
tloiis which relate to the sources from which the pn>perty was derlve<i or its 
mcHle of a^-quisition • * (p. r»4]>. 

Value as a question of fact was thus p:isse<l u^xm In the I'srht of tlie evi- 
dence submitted, but there N nothluir In the opinion Indicative of a holding 
that tin* pres<»nt cost of n<'«inisltion uf the railroad lands in qm»stion. property 
as<ertalmHj, was not relevant to the issue of value. 
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From them* conHlderutloiiH It is entirely clear that the court illd not decide 
ttutt the tktit of ciMitlw-atloii, bm a que*nion of milmtauilve law, in not the value 
of th»* inirrler lamlM, biiH«l u|Mm a coiiHl«leration of thWr enthnatwl co8t of 
acvjulHltlon aiiKHi); other r»*l<«vaiit furtH, provldeil that thiH coHt was am*er- 
tulm«4l on other ha.H*>H than thoH«» h>iM>ilieH4'H which the court coiulfmned. It 
wuuld have hwn IncoUHl.Htent with the entire trend of Judh lal i)rece«leni*« uiK>n 
thiH qije**tlon, and with the i»i»liilon of the court ltw»lf, as expreHHtnl in the 
liin};ua^«* whirh we have qu(»t(»«l, f<»r the court to have prencrlbed aH a rule 
of law that the utility was not entltU»«l to a return uiM»n a value ancertalneil 
by a cNinj«ideratlon of NU« h relevant fartM tiK an eHtlninte of the present coat of 
a<f]uialtlon. since the principle haa Imhti Umjc and tinnly **HtMbllHhe<l, an the 
opinion ItHelf states*, fliat the test of nmllwutlun In a tmhc InvoIvhiK nitea is 
value, the deternilniitlon of whith Is a question of fart. The error of the 
oomnilKslon Hps In tlu* fiir-t that It takes dicta from the dlsi'usHion of Issues 
of fact and elevates it to the iM>vition of a pronoinirtMni'nt of a Kiihstantlve 
rule of cfMistltutional law. ThN nll**j:ed substantive nil**, that the rarrler Is 
eiitltle<l to a return only uiH»n th<* value of Its lands deterndneil uiM>n the 
liasis of the af^rt^a^e value of tlw* adjoining tracts of dissimilar size and sba|>e 
,and without any oaislderatlon of th»* rom of ac-qulHition of th«* ctirri«»r's lands, 
Is inconsistcmt with the fundnnxMital pro|M)««iti>»ii of cooxtitutlonal law first 
announced, to wit, that the carrier Is cntliU^I to a return u|H»n the fair value 
of Its pro|)ertj', whirh, as a qurstlon of fart. Is to \h» d«*tennin«^l by a <'on- 
slderatlon, not of any one class of Iti format ion. but of nil of the relevamt facts. 

In the case of (.'ohens r. Virjflida (*J WluMton, 'J«M > rhl»»f .lusihv Marshall 
wild: 

"The c<»unsel for the defendant In error urk'e, In opi^mltion to this rule of 
const rurth»n, some ilh'ta of the court. In the ruHt* of .Mnrlmry r. Mndlson. 

It Is a maxim n*»t to Im» dlsregardtnl. that t:i'ii*»ral ♦•xi>r«»«^lon*<. in every 
opinhm, are to l)e taken In cn>nne<*tion with the nise In uhW li th*rH«» exftn^Ions 
are uswi. If they j:o l>eyond the case, they niay \h» re»'iH*<'t4M|. but ouuhl not 
to c'«>ntrol the Ju<I^m<-i)t In a subsefpient suit when the very jHiInt Is pres«»nt(»d 
for de<'lslon. 

*' The reas(m of this maxim Is obvious. The question a«-tna!Iy before the 
court is investl^atetl with rare, and e<»nsldere<l In Its full extent. < it her prin- 
clpl«*s which nmy starve to Illustrate It are consldere<l In their relation to the 
case de<Mde<|, but their |>ossllde btmrlntc on all other cases Is s4'ldom nmipletely 
InvestlKated " (pp. 391^)0). 

The maxim of the law Is so famllar to the c«»urts and lawyers that a state- 
ment of It Is S4*Idom nt*e<*ssnry. Oeeasionally when lawyers In the z»»al of ad- 
vocacy §eek to pn*ss tmi far mere lan>nnij:e or <lleta the courts nllnde to th**« 
well-knouii rule. For example, see the Kansas City Southern can*' {'S\} V. S.. 
423), w here It Is sahl : 

"The expressions quote<1 were |»roiK»rly empl<»y«Nl with resjHK't to the ques- 
tions then presented for dei lslon " (p. 447). 

He<vently the Cirrult t'otirt of .XpiHjiIs of tlie Klirhth (Mrcnit found It 
necessary to fully n»state the rule and apply It. S»*e Northern I'jielhr Huilway 
Co. r. North Amerinui Teleirraph Co., i'2:M) Fe<l., 347), where It Is sjdd : 

**As the facts uism which the opinions In the eases Ht«Ml rest are mnterhilly 
different from those In the case at bar. It Is indisi>ensjiMe to a just apprtN-iaf ion 
of tlies«» fhnislons and of the opinions In these nises. ami of their beariii'^' n|H»n 
the eruelul question In the rase at bar. that In their exjuainatlon and d s4 iH«.ion 
thes<» fandllar rules announce<| by Chief .Justice MarMlmll be borne c<>ri^t:intly 
In ndnd '* i\K 3.m). 

The cirnilt cotirt then rejxMits the Ian;:uaKe of Chief .Tustb-e Marshall in tt.e 
cas4' of Cohens r. Vlr;rlnia, above qtioie<|. 

Kven bad the court held In a rate cns«\ as a matter of biw. fhnt the n»»*t of 
a<'»iulsllion of thi' carrier lands could not l>e us^hI to <leternihie their vnhie. Is 
such a holding tipon sn<'h an Is-^ne an<l in snch a cjise relevant to the d!iti**s 
prescrllMMl by the act of Cont'ress? The lm|Hissibility. lM»<-anse of n de<-larcfl 
rule of law In a case involvlr>ir the is^ue of conliscation by rate n'i:nIation. of 
usinjc such Information In snch a caw*, can not relii»vo the cfuinnlsvion from its 
duties under the mandate of <V>nirress. .\s heretofore siiiru'estiMl, Con;:n'ss has 
onlered the nnirshalllnu of a variety of Infornialion thou^'ht to be d«'slrahie 
as the groundwork for iM)v;slble methods of sftlntion (»f vnrious phriws of thi' rail- 
road problems. Assinnlnir that tfiU erron^Mnis construction of th«' derl»<|on of 
the court In the rate case In qtiestion Is projK^r ( wliirh we emphutirallv deny). 
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it has been urged that there are other and diverse uses of such facts and 
information in critical lines of inquiry and investigation, aside from that of 
testing whetlier nite regulation Is confiwutory. The imi)ost<ibiUt.v of the lawful 
use of such facts In one of various fields of investigation is no Justification for 
refusing to do what Congress ordered done, and which may be useful for other 
im[>ortAnt punM>8e8, The desire of (Vmgress, and its Judgment as to the mailer** 
regarding whirh It desires tiif(»rniutl<>n Is supreme. It Is not within the jxiwer 
of the commission as a servant of the Government to substitute Its desire or 
judgment for that of the (iovernnient. Irresijectlve of the relevancj- of such 
information In a cnse Involving the issue of ctmfiscation by rate regulation, 
(Vmgress had the iK»wer to require the ascertaining and re|»orilng of such 
information, or of any other Information, whirh It deslrwl. 

An examination of the Mlnn<*s4ita Uate cases dlwIoneH that there was profierly 
repudintHi a value basetl ujKm nssuiuptlonK which were so InctmslHtent with 
law and fact, that the results derived were entirely ext*esslve and uureiisi»n- 
able. Hut this criticism of the conclusions of fact base<l up<m such assumpthnm 
can not Justify the refusal of the commission to make such estimates base^l 
Ufion assumptions which are c<»nsistent with law and fact. 

In the first place. It Is clear from the language of the opinion as a whole, as 
we have already suggested, that the consideration of the cost of acqulsitloh 
of railroad lands In that case was a consideration of the facts up<m which the 
finding of value of the court l)elow was based: Having. oi)ene<l Its discussion 
with a statement of the fundamentals uiH>n which it procee<le<l, by defining 
the Issue of the ascertainment of value as a Judgment bnse<l upon a proi>er c*m- 
siderapon of all reWant facts, the proof was consl(lere<l. the opinion stating 
that the constitutional Invalidity must be manifest, and If It rests ap<m dlv 
putefl questions of fact, the Invalidating facts must l)e prove<l.'* After a critical 
analysis of the testimony, and because of sjoeclfled defects in the pnH>f, the 
court c<mclude<l: 

** By reastm of the nature of the estimates, and the iwlnts to which tt*stimony 
was addresse<l, the amount of the fair value of the <*ompany*s land can not b<» 
separately deterniinetl from the evidence, but It sufficiently ap|)ears for the 
reasons we have stated that the amounts found were largely excessive/' 

Clearly the estlmate<l cost of acfiulsltion of railroad land is a fact relevant to 
the determination of Its value. The decisions of the courts Indicate that In a 
preponderance of cases, the cost of reproduction of the physical pro|>erty other 
than land has l)een re<-ognlze4l as a controlling factor In the detennlnation of 
value, and the relevancy of such cost Is universally recognlzeil. It can not 
hi* seriously contende<l that this court could have attempte<l to pres<Til>e any 
rule for the ascertainment of value, as a question of fact. Its intent to do so 
was s|>e<*ifically denied when it said: 

The ascertainment of that value Is not c<mtrolle<l by artificial rules. It is 
not a matter of formulas, but there must be a reasonable Judgment, having its 
basis In a pr«»i»er consMlerat'on of nil relevant facts** <4*i4l. 

Clearly, therefore, the c<mrt did not hold that the ascertainment of value 
c*)uld be llmlteil to any certain designated facts. The language alMive quoted 
negatives any possible attempt to restrict the scope of <H)nsideratlon to any 
<-erialn class of information, or to exclude from c*»ns:deratl<m any facts which 
are relevant, provldeil that they are pruiH»rly establishe<l on dei>endable and 
h»gical grounds. 

The c<»urt was therefore merely passing uixm the questions <if fact as thos** 
questions were presented by the testlmtmy which had lKH»n <»rfereil. The general 
language iist^l in this c<ins;derntion must be lnten>rete<l. having in mind the 
point to which the court addressee! itself. The methcHls which were condemne<l 
were the niethtNls In Issue, and use<l in tliat case. An examination of the dec^- 
sion shows that there is ccmtinual referents to the siMM-lfic testimony which tlie 
court was considering, and tliat any general ohs«»rvntions which the (»«mrt made 
can refer only to the si>e< ific problem then umler consideration. Tlie present 
cost <»f a<*quis-ition of lands now o\vne<l Is an estimate rest nt: on t-erta n a*»* 
siiniptifuis. In the ninire of tlie iw»ssihle assumptions which in the exen-ls^* of 
Judtnnent, njight Im» adopttnl, the court of nec<^slty could c*>ns!der only those 
which wen» iu issue in the tcstlmon.v then under conslileratlon. 

For example, exaniin:tti4»n of the opin «m discIos<»s (p. 4fk»), that the t^nirt con- 
denwKHl li.e olTercd estiniate of anpii^sition n»sts, in thnt It restt^l u|>on a ** sui>- 
po<<Hl ciMupulsory feattire of acf]nisitlon,** an<l wntempisttNl '* that the compiiny 
would he <onj|M«lleil to pay more than fair market value** and thus wnul«l 1m 
deprive<l of its laN\ ful rlu'iit of the exerci^aMif the iHAvers of eminent domain umler 
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efKtahliflh«Hl prlnclplPH of law o«>ntro1ltn{? that exertMne. The court likewise 
*^ 'fxleninwl the amuniptlon uw*d, that tho cotnpaoy would be hound to puy an 
•-xf«w|ve •* railway valuo of Its pm|H»rty.** and ixilntetl to the fact that this 
■ '^iumptlon wa» dlnN*tly In o»»nt1lrt with the PHtahllHheil prlncipleH of law, enun- 
**lattHl in condemnation cas4»« and n»fftrlctln>? the allowance to the market value. 
Tl»«» court Bpcclflcally Ptatwl (p. 4.')2) that there Ih no evidence he fore us from 
which the amount whh'h would ** proiM»rly be allowable In Huch condenmatlon 
i»ri»cpe<llnjp* can be aw-crtalnetl/* thereby manift^Htly IniplylUK that had the estl- 
Timre l>een baned upon c^irnM-t aHHumptlon, and had there ap[MHir(Hl what " would 
I»r*»|>erly he allowable In such condemnation pHK-ee^lliiKH/* »uch market value 
•It'tt-nnlneil In accordance with \em\ pr<H*e<lentM would have l)een pro|>erly the 
l»n*<i!v of the fixing of value. 

ShnMarly, the court said (p. 4.V2) that the contemplation of the complete re- 
II <»vbI of the road and a readju»<tnient of Uh vainer l>e<'au84* of Hurh obllt«Tath>n, 
wB** ** to iiMlulge In mere Hf>eculatlon/* So again the court c<mdemne<l the as- 
*»ii!nptlon that "all the difliciilf which miglU l>e imagine<l as Incident to such 
M • r<'pro<lucrlon * were considerefl." and that the ** lnrn»ase nought f«»r * railway 
value * in th*»se cases • • • Is an increment whirh can not l)e referre<l to any 
knowu crlteri«m, hut nitnt n»*<t on a mere expre>*sioii of Jmlgnient which finds no 
ftrtiper te*<t or standard in the tninsjictions of the huHln«*Hs world ** (pp. 4rKi-4.'M). 

Appliefl to the tentlinony thereunder c»>n'<i<|eration, ami th»» imiHirtant |)arts 
of which were quotinl in the court's or»lnion, surh critlelKm of the «'vid«'nce then 
l»«*fore the court was unquest lonahly fair. Hut as the basin for the r4»fusal to 
< «»n<lder facts has<'d on reasonahie and lawful asHinnptiouH and rentiUg U|s>n 
knftwn criterions, not founde<) in Imazinative conj*H-ture. hut tindintr a f«»st and 
•-fnnclard In the current and conunnn l»nslne**s traii'MM'tlonN of tlie railroad cn>m- 
I.:iiites t:»»nerally In the purchase of lands, it wholly fnlls. 

J<ti#H-lrte critielsm by the <*ourt of siK*< lllr testimony **an not f«»nH'lose the 
invent Ignition or ase<»rtalnment of farts in that same tlrld of thought, if that 
if»\ «-«<tlLMtl*»n or ascertainment Is pri-wrliMNl on the basis other than the 
<»n#. rMiHlrinnHl. aiul avoiding the vlr(» wiMH-ifiiNl. To so Imld Is to dnntroy the 
fiindi'mrfifal proi>oslti«»n announml in tlie opinion tliat value Is to 1m' derlve<| 
l»y a coriHlderation of all relevant fa<-ts. and makes ini|M>K.HihU» the formation 
(if fi H«>nnd Judgment sincv the liasis of Judgnu*nt is not as l)rond as the sijt)J(*ct 
* «»ii»*iden»<l. 

In M»e conunlsslftn's dcn-lslon of this <|n<»stion In the Texas Midland de<'lsion 
*p. ."Vli it states the ne<«*Mj<ity of assnnipUons an I **tates what llifse assunip- 
ti«»n«t shall l>e. In that <le<'lslon. it erronoonsly a^^sunies th#* n**<M*Hsity ot the 
inn minium a^sumptionn. anil states that tlie a'*r In n'^piirifiK the cost of re- 
pr«Mhn*tion of the carrier lands n'<|uir»'s il»e assumption that the pnt|K*rty in 
question ** N to Im' lalvcn as nMiM*\|NiMMit.'* It stat»»s liiat it is sophistry Ut c'on- 
tend that the lands of the railroad n\u be repnMliie»H| ** witliout first making 
the assninption that tlii»y are no lon.r**r lands 4»f tlu' railroatl; an I this n«H'- 
f^^nry a*-*»iimptlon carries wltli It tlie mental ol»literatl«»n of the railroad 
l!H4*lf." The coiiunlsslon then dls* ii*;sfs. as d«*<'isl\>» of the Issue, the lan'.iua;'e 
of the Miimi'S4»ta Hate ca*»es. In whirh was <'*»nd»'nuuMl ih«» use of assumptions 
hnMMl upon InadniNslhle and sfKHMilatlve hyiM»th»*<*'s, as th«Mr/h such h\poth»'S4»s 
were th(» only isiRslhle h\ |M»t lieses, and the conniiissiiui r»*pu !iat«*s <»vid« iK*e 
introilu'iNl hy the carrier upon the grminil tlmt its nM-thml was not <llstln- 
uui^liahle from that eondeiinaHl in the .MIrnH»s*ita Kate <*as4*s. 

Thar the c*tmmi»«lon i;ept <*ontlinndly In mind assumptions of the most ex- 
trt'njo sort, such as thos«» rondemne<l In the .Minnesota ICate eases. Is clear 
fn»m the fi»llowing laimuage (p. : "Not alon«» *!o the uncerialiitl«*s that 
we have referred to surround what would Ih» the eornllilons of ownershifi, of 
improvemenr anl of value of near-by pr<»|M»rty and of g»»neral Industrial de- 
veli>t»ruent. hut there <an Im» no certainty as to what land would have to !>e 
a<tiiiir»il at a eo^^r to the carriers n|M»n rcprolucMon or a pn*seht nc«|ulMitlon.** 
and tlu* nunmissioii then pnw^HHls t(» dis*'uss tin. dllliculty of aH4-«'rtaining 
wliat pcrcentaire of the carrier's land would he <lonated to it hy conuininit ii^ti 
or Individual owners. Tlien the ciunmi»*»*l«»Ti stat4*s Its liuihiHty to determine 
with aceuracy what conHllions wiuild exist If theK4» maxiiinim assumptions were 
madt>. which <Ninteni|»late the entire " Uh'ntai ohiiicrat ion " of the railroa<l 
its<»lf. and the eluumnl <M>ndltions of the ownership of ndjolnin;; I)ro|»erry, tlie 
<-liant:e<l status of the |ni|»roveiucnt of the projM'rty adjolnliii: the rnilroad :»iid 
of the commtinity generally, the difTerent value »»f the ncMr-hv profHTiy. wiid a 
new status of the general Industrial development of the «i»miuuniiy. n-sultj-nt 
fn»m the ctmiplete ellmiiiat.on of the railroad liom tlie community, a:id the 
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removal of Its Influence upon such Keneral conditions as the conditions of 
ownership, value, improvement, and Kenerul community industrial development. 
(Texas Midland decision, p. 61.) We feel that Congress could not have intende«l 
to require the determination of an estimated cost of acquisition based upon any 
such processes. But can the statement by the commission of the possible exer- 
cise of unreasonable Judgment in the making of an estimate effect a nulllflcutlon 
of the law requiring It to make such an estimate In the exercise of reasonable 
Judgment? 

Tlie commission in Its erroneouK interpretation of the opinion of this court 
in the Minnesota Hate casen has gone so far as to assume that tlie oplnhm in 
that cuHe condenuuMl the rnwt of repro<luction method as aiM>Hed to lamls as 
b<»liig an •* iin|M)ssIbic hypotliesls.** In the brief of the commlHslon now lK»fore 
the court It is said, page 10: 

** This court clenrly states. In substance, that the estimate of present cost 
of condenmatlon or damages, or of purchase, which ap|>enant is asking the 
«)urt to com[M>l the conmilssion to make, is an estimate which Is wliolly lieyond 
rejich of any proc(»ss of rational determination. In this connection it points out 
that the appraisers of lands Involveil In the Minnesota Kate cases In aa 
attempt to estimate the coHt of acquiring the lands, were presente<l with an 
impossible hypothesis.** 

This court in the Minnesota Kate cases, page 4.')8, said: 

" Presente<l with an lmiK)S8lble hyiKitheslH, and endeavoring to conform to lt» 
the appraisers — men of ability and experience — were manifestly seeking to give 
their b«»st Judgment as to wlint the railroad right of way was worth.** 

The hypothesis here referred to was that presente<l by the speclttc assump- 
thms n\>on which the wltnesH proceeded In the specific testimony which th<* 
court then had under consideration. It can not be assume<] that reference 
could be made to the hyi>othesiH presented by other assumptions, or by assump- 
tions basefl upon such n^nsonable and legal grounds, as would avoid the vlce« 
which were the basis of the court's criticism of the specific testimony which 
It con8i<lered. 

Careful consideration of the opinion points clearly to the fact, furthermore, 
that the ** impossible hypothesis** to which the court refers was. In fact, not 
the determination of the coHt of acquisition, but the determination of a " rail- 
way value.** The court said on page 452: 

"The cost of reprmluction method Is of service In ascertaining the present 
value of the plant, when It Is reasonably applied, and when the cost of repro- 
ducing the property may l>e ascertained with a proper degree of certainty. 
But It does not Justify the acceptance of results which depend uism mere 
conjecture.** 

What the opinion condemned as an ** Impossible hypothesis ** waj< tlw» assump- 
tion of the existence of a peculiar railway value which the appraisers Hought 
to determine. The court said of this character of value that It ** must rest 
on a mere expression of Judgment which fintls no proi)er test or standard In 
tbe transactions of the business world.** 

The opinion, page 445, contains this statement : 

" In the latter part of 1906 the State notifie<] the company to reisirt the 
value of Its properties, requiring a statement in one column of the * market 
value* and In another column of the 'value for railway punsises.* Mr. C-ooikt 
was Instructed to prepare the valuation for this report.** 

The entire opinion in so far as It relates to land values Is devote<l to a 
criticism of the requirement thus made by the State that ** value for rail>**ay 
purposes** or "railway value*' be reporttnl. This character of value the court 
condemned as an ** Impossible hypothesis.'* 

The reasoning of the commission that It can not determine the c<»st of repro- 
duction of lands be<*ause It has no way of asf^ertaining <»r fixing the proimrtlon 
of the railroad lands which would be donate<l In a reprwluctlon finds no sui>- 
port In the opinion of this court In the Minnesota Itate cases. This i^mrt 
there declared, page 454 : 

"The proi>erty is held in private ownership, and It Is that property and 
not the original cost of It of which the owner may not l)e deprived without 
due process of law.** 

The fimdamental Inquiry which the commission is to make under the valua- 
tion act Is as to the value of the property of the railroad, including the value 
of Its lands. In the determination of the "present value** of carrier lands 
the fact that the carrier originally paid little or nothing for tbem Is of no 
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coOM|0«iice. It iff not the oritciiiAl otMt of tb^ lands of which the carrier may 
not be depiiveil without <)ue proc«*sfi of law, but it \» tht'ir value at tiie tliue 
of the deprivation. Tlie e«tiiiiuteil preKiMit <-ost of actiuirin;; the lau<lH in one 
of the eienientH name*] for c'on^itle ration In the deteriuiuation of their iiresent 
'▼aloe, ami In the afuvrtainiiient of Kurh preM*nt c«»Ht of uitjuiHition the fact 
tluit certain of the lamln may have t>een donattnl Ik entirely irrelevant In 
fMiraxraph wv^ind the a<t requin*** tlie iiivi*sti;;atlon ami reiKirt of tlie ** present 
rONt of condeuinatiou and d/inmK<»^ or of punliaHe.** TIiIh provisiou coiiteiu- 
platea the aHc«*rtainiiient of the <*<»Mt of acf|uirinp by condemnation or porchaHe 
th« land in qm^Ktinn. It ciiiiteinplateH this atipiisition at a cot<t. It d«»eH not 
contemplate ac(|uiMition by donation free of <imt. 

Point 4. The nature of the problem of aH<*ertainin;? the present cost of acquial^ 
tlon of railroad landn. 

The " preM4»nt cotit of c(md«*tiinati«>ii and dnnja>r<*t* or of purchntw ** of the landa 
of the carrier Ih nec*H*Harily an etttlnuite. It is the prenent coRt of acqulrim; aome- 
thint: which Ik already owned, and which can not. therefore, be a<>tually atniin 
a<Y|uire<l. The re<|ulrement of awvrtainlnu thlH cont therefore contemplates 
a coHt under condition* uhi<-h an> ctuitrary to tlie existing; fact, and rcquirca a 
the<»reti<'al afK-ertainnicnt of tl»e coHt of pro^jerty, the title of which la anMumed 
for purjMiHew of the cidculatlon to l»e not in tlie carrier, but in «oine one else 
from whom acYiulaitlon Is to \te made. (.'ouj:re**8 therefore necessarily contem- 
plate) the making of aKtiiimptionH wh^'n it <ieleiuitc<l this the<»rt»tical task to the 
ooramisaion. (VrnKrens did not desiimate what the assumptions should be. 
That determination is dele^rated to the commission under the natural exiiecta- 
tion that the assumptions uill be fl\«Ml on a basis so consonant with practical 
exi>erlen<'e that tlie rt^sulta «lerivi»d will afford information of the pres<»nt cost 
of establithinf; these proi^ertles and of what the investment under prt*sent-day 
conditions would be as <-ompare<l with the actual or original investment, thus 
affording information pertaining; not only to tlie qut^stion of value but desirable 
for various other purpos*»s contemplated by OmKress. and in the fletermlnation 
of which Information n^gardhif? what Investment would be required to establish 
Uieae properties to-day, and under present com lit ions, is desirable. 

Necessarily there Is latitude in establishing th^'se assumptions. The bubject 
does not permit of the didactic pronouncement of lix^nl rules. Valuation is not 
an exact science. Value and estimate<| costs lie In zones of reasonableness, and 
are matters of sf>und Judjanent base<l u|M»n a consideration of the ci»ntrolllng 
circumstances. The determination, however, is not one of mere conJ«Hture. 
It is a matter controlled by sound Judtnneut. (V>ii»;ress c«>nteni[»late<l that the 
entire a»<vrtainnient sh<»uld be made In the exercise of such Judtniii^nt and with 
conscientious skill. Estimated costs are of frequent servh*e in the ascertain- 
ment of value. Congress could re<|ulre the making of skilled estimates. 

The position of the c^munlsslon is not consistent with this broader view of the 
problem, but is alTecte<i by a literal interi>retation of certain dicta In the opinion 
of the Blinnesota Rate cases, of which a fetish is made, and whlcli are even 
t|Uotcd almost in \erl»atiiii foim \v its ainendiil answer. Tl»c i->*.lllori in iKi'i+il 
primarily upon the proposition that the assumptions condemned in that (»pinion 
are those which it should apt»ly in the exercise of its skilhnl Judtniicnt, and that 
the determination of these estiinat<'d costs Is not fM»SHil>le without the indul;:ence 
of that conjectural reamuiin^ which was there projierly condcmne«l and ufK>n 
which condemnation the refusal of the commission to ol)ey the law is based. 

As Just stated within the latitude of the jxisslhie assiiuiptlons reMtuig hi jnd>c- 
ment, CofiKress (lUiteiiiplated tliat the c4iiiiiiii*iHiiin would exercise wuiiid Jiid*:- 
ment. The pr<»l>leui belntr the estimate of the present c<»>»t of at-^niirin;: what tlie 
carrier owns, and, thereft»re. in fact, ntnil not a<-«iuire, there is nc^ fH^itated. at 
least, the assumption of a chanL'e<l c»>ndltion to the extent of the status ot title. 
This would s*H'iii to Im» a mininniin of assuniiition. In the widest nmtre of as- 
sumption, as distintrnishecl from this minimum. It would be [M>svi)>le to assume 
the noni'Xlstein-*' of the nuid, that it has never \hh-u built, that the <onimunity 
develofinient which has n*sulte«i fnun its existence has not «HriirnMl. that the 
resultant value now existing In the coniniinilty <-<»uld not tluTefore ex.st. and 
that under this mental obliteration of the rt»ad there would Is* ntH»"*Kary a 
hyp<»thetlcal readjustment of the community \alues which are now the result 
of Its existence. The <i»mmission assumes the ne«e>**ity of such s|N'cutallon, 
and preclic'ates Its refusjil u)M>n the iiiUM)H*iihiiity of doing the ohviou««ly unrea- 
sonable. NwhI skille<l JuduMiient. however, go to this degr»*e? 

The error of the ismltlon of the commission Is that it re<*ognIz«»s no dei:r<»«»s 
of reuMmahleness, and plac**s all estimates of the ctJ-^t of actiuislilon of rail- 
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road land on the plane of the enthnateH which the court criticised. Where Con- 
greHH ha« ordered the report! nK of facts In the exercise of reasonable ju^lg- 
nient, the commission now refu«»s to act b(K»ause of the fact that the courts 
In the criticism of certain testimony, has c«)ndemne<l estimates which were not 
based uism reasonable judfnnent. Where the court crltlclse<i certain assump- 
tions In a certain case as unwarranted, the commission now refuses to enter 
the field of the lnvestlj?atlon Involvlnj? any assumptions, not on the Kround 
that a reasonable Judgment can nt)t l)e foruMHl on a minimum asHumptlon. bat 
that to enter such field It must adopt assumptl<ms Justified neither by fact nor 
law, an<l which for those reasons the court <*on<lemne<l. This iK>sltlon Is plainly 
fallacious. It Is founded up«>n a mis(*onceptlou of the duties lmiH)se4l by the 
act, the applicability of certain obiter dicta to the problem In question, and the 
woi>e of Judicial pre<'e<leut. 

Among the chvlslonK of courts and cfmunlsslons may be found language critical 
of estimates of the cf)st of reprotlurtion of public utility proi)erty other than 
land. ThiH criticism is dlrerte<l merely to the facts of the fmrtlcutar case. 
Fantastic overheads have bet»n IncludcMl, based on highly theoretical and Im- 
aginative conceptions of how the pr()i)erty would be repn)duce<l, and every 
<Mintingen<y and diftlculty of construction which ctnild pojwlbly be met in the 
building of the prornn-ty has Immmj Included and reflected In exceKHlve costn. 
The commlsHlon, relying uiKin the de^'isions of Hu<*h cfiurts and commlsMlons In 
passing uiK)ii those Issues of fart, might as well refuse to rei)ort the cost of 
n»pro<lucing the buildings and other structures of the railroads, as to refuse 
here to reiM)rt the cost of a<*<iuisition of the railroad lands. Judicial criticism 
of the pr(K)f of the facts relUnl uixm by the parties In litigation Involving the 
issue of the ccmtlscation of proi)crry by rate regulation, can not establish a 
lawful basis for tlie refusal of the commission to ascertain rightly certain fa<ls, 
when that action Is onlennl by (Mngress. If the c^ommlsslon Is Justified In 
refusing to estimate the cost of acquisition of these lands, bw-ause It Is [mnisI- 
ble to Indulge In unreasonable conJ*H*ture and to form erroneous Judgments, it 
may \iith equal Justification refuse to make any (»stlmat«*s, sln<*e all estlraat*** 
involve the use of Judgment In the making of the ne<*essary basic assumptions. 

The commission is now engage<l In making an estimate of the pres4»nt cost of 
reproduction of all of the railroads In the lJnlte<l States, It being assumed that 
all of tlu'se roads would be reproduce<l between the years 1014 and When 
the work Is completed It will purport to show for all of the railroads In the 
country the cost of reproduction during that period of their pro|)erty. Thl« 
estimate Is necessarily based upon a foundation of assumptions. The assumptions 
employed by the commission and the methcnls of cost ascertainment are explained 
In the opinion In the Texas Midland case (pp. 11 et seq., 1()S et seij). H«t It it 
not possible for the human mind to grasp the status of the c^mdi lions afre(*tlng 
the costs of construction, the price of materials, land values, and the wages of 
labor which would exist In this country during those years were all of the 
railroads of the country to be obliterated during that i>erl(Kl and then recon- 
structed. The business llfe of the Nation would be disorganiztnl. The Increase 
in the demand for materials and labor would place their cost on so high a plane 
as to make the reconstruction of these proi>erties a financial Imi>oss|bllity. even 
were their reconstruction a physical possibility (and It Is not a physical possl- 
hlllty). The reproduction hjT»thesis, therefore. If applle<l to a theoretical and 
logical finality, brings the estimator to pn»l)lems which are beyond rational 
determination. This difficulty is avoided by the use of c<mimon sense, by 
approaching the problem in a spirit of scientific Inquiry, and by Hie use of that 
Judgment nec(»ssary to make the results of the work of practical weight. The 
determination of the cost of acquisition of railroad lands Is sust^eptlble of a like 
solution. 

Point 5. The present cost of condemnation and damages or of porcliase of 
railroad lands can l)e readily and accurately asi^ertalned In accordance with 
esral>Ilshe<l legal prmnlents. 

The problem of the ascertainment of the present cost of acquisition of rail- 
road lands is merely the application of the principles which have become well 
establishe<l by legal pre<e<lents governing the rights of the parties In cases In- 
volving the acquisition of such pn)i>erty. As stated In an earlier portion of the 
brief, what Congress has required Is an estimate of the cost of obtaining 
proi)erty the title of which Is already held. Assumptions must therefore be 
made, and the Judgment of the commission must be formed bas<»d up<m these 
assumptions, and with a careful statement of them In order that the report will 
disclose the exact nature of the fact reported, A brief cimslderatlon of the 
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Mttire of the problem and the legal precedents wbtcli are applicable to It leads 
to a coDCloalon that an eatlmaie of the coat of aoqntaltton of railroad lands can 
lM» made wltli accoracy. with the use of reaaonable aaatunptlona whICh In no way , 
Impair the aeearacy of the reaulta, and tliat the law can thua be complied with. 

We have heret<»fore rancewted that the cost of securtnK railroad lands oan be 
rvwoUeil Into tw« feDeml Ht'inents. The flrst of tbewe Ih the acreage valne of the 
area whlHi In actus II)' tski*n f€>r raltrfwd purpose*. The second Is the element 
of rlsniiige to the ad>»ltiliig Isiids which the rallnmd d«N*s not tak«*. The former 
la merely ascertalntiient of the value of the srea of which the owner la de- 
prlve<t. The latter Is sn aiuertalrmient of the dlmlnlshment In value of the 
lands of which the own*T retains title ami |M««4»wilon. The Isnue in each In- 
atance l« sn Issue of Vahi**. tht* former f)elng the value of the IstMl ti|lcen, tlie 
latter being the dwTPase In value of the land not taken. Both of tht***e de- 
i**nni nations are of nuitters which lie In sound Judgment based U|M>n a consider- 
ation of the facts. H4ith of tli*^ pn»l»leinK sre c<imnionly pnwnted to juries 
In cases which are nmimon in every i-ourt of the land. These determinations 
are made pursuant to the ef«tsbllHhc<l pre«-»*4lents which protwt the i»wner of 
pro|»erty against the taking or the damaging of any fmrt of It. The damages, 
as the csNes heretofore Hte<l diwIfMe, (isiHist umially of those lnjuri(*s due to 
tike divlnion or seisiratUin of the owner's land, and the severance of Its fiarta 
by virtue of the alienation of title to iNtrti<'ular strl|m denlred for the right of 
way, and, In addition, of thf»se Injuries srlttlng from the use of the lands taken 
for rallnmd ofN^tlon, and of MUch chHra«'ter as the annoyamv and lnc<»nve- 
iiietu*e <'auHe«l by noise and Mnioke and the harjinls whirh arise from the |k>ns1- 
blllty of Injury to pn»|»^rty by ttre and to (lerson by a«'cldent. This law Is 
clearly defined and well entahllMhed. 

The follo>%ing authorities are in |siint : l^wls, Kminent iHmialn (tlilnl inII- 
tion) Chapter XX : t'nit«'<l States r. (iri/.uird CJi* I'. S. 1H(>. IKi-lM) : Lln<*oln r. 
(Commonwealth i IH4 Maiw.,3HH: 41 N. K. Keii.,4H(l) ; K. 1.4 K. iiy. v. ilordon (1H4 
III.. 4M; 50 .N. K.. 810). 

Clearly it tan not l»e •«iiid that any in««ui»4*rahie dlffliulty 1h presente«l b>' the 
ascertainment of these items of value and daniagea mn Ut pnMs*rty which Is 
not yet a(*quireii or which Ix In the cfiume of a«'<|ulHltlon, Mince that pn»l)leni 
is one which Is comnsmly solved by Juries In fHsidenmatlon catM«M. If there Is 
any profsr basis for the refuisil of the cfmimisxion tti make the acertalnment 
which is thus commonly made by c(»urtM and Jiirleiv. the refusal inu**t pnsM^ 
from the fact that there Is a dlfTert'iM-e l»etwe#ti the problem presented by the 
ordinary <imdemiiation cnMe and that which nriMen in the detenni nation of the 
«mt of pro|>erty which Is already acqalred. The reaaon must lie that the 
dlfrereiM*e in the conditions existing In the problem whch (Hinfrimts the Jury snd 
the prol>lein which 4*onfr«Mits the ttiiumisMlon as to profierty now owned by the 
railroad prenents an InHUisrable obstruction. 

The refusal of the itunmlHsion to c<»mply with the ai-t. \n, as has lieeii satH, 
entire. It declines to re|»*>rt the t'imt of anpiisltlon of niliroH<l lands In any 
«iiMe. It Is clear that In <*aftei4 uhere the pn^s^rty hiiM In fact l»een a«f|ulred re- 
cently and the lapse of time ha* pr<Nlu«'e<l no conditioiui making the pntblem 
pre»ienteil by the a<l difTcrent fnun that which Is preMenteil to the Jurlea, 
nothing prevents the c«»nnuiK»«ion from forming the mime Jndianent which a Jury 
would form. Thus where the actual a<*qulsition of the profierty has been so 
rect*nt that tlie conditionM obtaining at the time of purchafie were sulwtAntlally 
tho«e at the valuation date ansume«l by the Commission In making ItM rc|N>rt, 
the present cimt of <*ondemnation and dainagcH or of purchnw" wonid 1m» 
sul»«<tantlally tlie same as that original i-oxt. Therefore the nmlintrs n»«nilre«l 
by rhe valiiatiim act mu l»e made without any tiKMiimptlons oth«*r than that tlie 
<*arrier has not tklc 'I'he jndKnienf in socti an Inntance dmn* not dlfTer from 
tla* Judgment which a Jury woiilil make without li«*«ftatlon. 

The cimimission. however. de<'lin«»s under snch circumstances to aw-ertain the 
prc«4ent cost of aifiuisltion. It is alleifeil In the amende<l f»etlti<»n. and it Im m^t 
deuie*! in the iiunmlsslon's annwer, that c«'rtiiln lands were affjulre^l hy the 
philiitifT f<ir right of wjiy purfsises Hhortly Iwfore the VHhmflon date, by tlie 
tiientiH of eminent floninin niid at an actmil amt tit $1>aMNM». and that the com- 
ini«<Hion haj* refMirte^l tli«» mh^-hIUhI ** pretMMit viihie*' of tlicHH latnis at %*]»Kitni} 
(kec. pp. 84. H!S). This '* prewiit value." as ab<ive explnliie*!. Is merely the 
acreage value of the area taken. ufKin the basis of tlie acreage value of tlie 
adjoining property, and with no cimslderatlon of the daiiiMgeH to the ndjoining 
proi>erty represented by a dlfTerence lN>t\veeii this imrtlnl oiMt and the totiil 
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price required by the law to be paid. It can not be seriously urged that the 
comoiiasion in such a case can not comply with the act or that the preseot value 
^of such lands can Justifiably be reported by the commission as less than would 
be determined by a jury in such condemnation proceedings, in accordance with 
the principles ot eminent domain which are firmly established as a part of the 
law of the land. The commission, by reporting as the present value** of 
such property a mere fraction of the cost of securing it. ct>vering only part of 
the elements of value which attach to the property and for which the carrier 
under established law was required to pay, by refusing to comply with the 
terms of the act which require the reporting of these complete costs and of 
all elements of value of the lands, has proceeded in clear disregard of the terms 
of the &ct and of the basic law governing the cont and value of such property. 

The iJ^ustice of this position, and the injustice of reporting such misleading 
in formation, is manifest when it is recognizetl that the attitude of the commis- 
sion resultH in its reiM>rting as the ** present value ** of lands which the carrier 
has Just acquired a sum which Is one-third of the amount which the carrier 
was required to |iay under the Iuwh of eminent domain an the cost of aoquiaitloo 
of the property, which cost Congress has ordered to be reported and which 
coHt the commission (*an re|Nut, since it is certainly capable of forming the same 
Judgment which in fa<*t the Jurien In the re<*ent condemnation proreedlngn 
have Just forme* 1. 

The foregoing considerations point coucluHively to the fact that the ascer- 
tainment legally can be made, where the property has been recently acquired. 
Does a lufme of time )>etween the date of Its original a(*quisition and valuatlim 
date make ini|>08slble the legal ascertainment of its prei«ent coMt of acquisition 
and damages or of purchase? Here again it is clear that the problem which 
the commission dei'llties to investigate is commonly investigated and solve«l 
by the courts and Juries. The conmilHslon refuses to comply with the act be- 
cause of the supposed chaotic condition of facts attendant upon the assumption 
of the obliteration of the railroad and the annihilation of the community devel- 
opment which has arisen be<*ause of the existen<*e In the community of the 
railroad facility. Hut the making of this c»stimate of the cost of acquisition of 
lands which are now held and are now used for railroad purposes does not 
neivssitate any 8U<'h Impractical process, it the problem were presented to a 
Jury, the court would be Inipresse*! by n«» such ditflculty in instructing the Jury 
as to how it should procee*!. 

The court would not in relian«*e upon the Minnes4ita rate cases c«ime to tl>e 
commission's conclusion that l>ecause of the impossibility of indulging In these 
si)eculative hypotheses said to be referable to no criterion or standanl of 
reason the farmer would l)e restricted t<i the mere market value of the area 
taken, determine<l upon the basis of the acreage value of the adjoining farm, 
and with no c<m8lderatl<m nor reganl f«»r the elements of value and the Items 
of damage in excess of this meager amount. This exact problem Is commonly 
presented to Juries under instructions eml>odying the established principles of 
law, and (ieclde<l by such juries, and no such theoretical or hypercritical ob- 
jections are or can be directed to the procedure. In such cases the amount 
which the landowner rei'overs Is not and lawfully can not be limited to the 
mere acreage value of the area taken, and the ctmt of acquisition which the 
railroads are paying is not lawfidly confined to the partial cost which the ('om- 
missiou now reports ami l>eyond which It finds it lawfully impossible to gi>. 
Such <*ases are of numerous varieties an<l are common In every court in the 
land. They are presented in the lnstan<*e of rallniads which have completet) 
their construction uism the railroad lands in question ami which are now 
under oiH»rati(tn in such circumstances as these: It frequently occurs that tho 
title to the land employtil for right of woy purposes Is not secured in advance 
of the actual occupation of the property and the construction of the line 
tliere<m. The lands are ^n-cupled by mere license or under adverse pos-nession, 
and thereafter It is neivssarj* to obtain the legal title In condemnation proceed- 
ing's bnmght for that purpose. 

In other cases, a right is secured by leasehold or by license and the necessity 
subsequently arises after o<"cupation and openition for the carrier to <«onv«*it 
its leasehold or license Into a fee. In other cases, a title is aecured merely 
from a life tenant and it is net-essary to condenm the rights of the remalmler- 
man. In other cases, where a title has been secured by the carrier from an 
owner, the holder of an outstanding mortgage forecloses the owner's title, and 
the carrier therefore must bring ctmdemnatlon proi*eedlngs to perfect Its ttlle. 
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<^mtieB of the failure of titl<> ^(»r any one of a )nvat variety of posnible deft^cts 
■u«l in which th** 'nrrier muM nicain nerurv title by condemnation proceediuga, 
aiv wmnion In e%**»ry State. In theae <*am*a the rourta have not found them- 
aHveii <H>nfronted with nn Insuperable problem* which prevents the owner of 
the land whirh la nought to be condemned, from «e<*urlnK the full protection of 
bU leffal rightH an<l JuMt it»m|ienfiation for the deprivation of hU property and 
of every element of lt« value. The present coHt of atxiuiaitlon which iJongreaa 
hat* or^dered t*» be re\tt}rttt\. In ac<'urately and Justly determined in accordance 
i^lth the law. The law in Huch cuhch la merely an application of the general 
prlncipien of the law of eminent domain to the problem at hand. 

In thlj* resard. attention I** dlre<te«l to tlie following authoritiea: V> Cyc. 
722-723; I^wls. Ktiiineat I>«»nialri uhird (Hlitiou) 705, and the caneH ciie<l; 
Sutherland on iMiiiaucH, panigraph KIS3: Faulk r. MlKHouri River & N. \V. Ry. 
<\>. (132 N. W. 233 <S. : County of Blue Kartli v. St. I*. vV S. (/. U. R. Co. 
(SH Minn., TiiO) 

The CUM*»* hereinfore <-lte<l indl<*ate timt the element** of tlie <'OHt of acquUi- 
tlon are of two general rhiHKen, the u«Teu;:e value of the land taken, and the 
damages due to Heverance and ojieratlfHi to the remainder of the owner'a prop- 
ert.v The conmilnHlon ban rejjorteil the flmt element In ItH report of the 
i*alle«l •* value." The currier doea not diapnte the accuracy or reiirMMiahlen^H 
of the HuuiH re|NirteiI. TliU |»artial determination Ih one of the elementK u|>on 
which « Jur>- under ^Mch « irruuiHtan«-ei* utMild In* re4|uire«l to make a ileiermliui- 
tion. The «*arrier now iriHlMtK that the priK-enH kIioII Ih» <*ompleted. The act «o 
requlrew. Am we have heretofore Indicated, the fioHltion of the coniniisKion. In 
tliat It ba.Men ItM refunal utMin an Interpretation of the Mlnneaota Rate caJ»e<». in 
clearly errone<niH in that it Invtilven n n»l»« •♦ii*-*'|»ilon of the diM'trlne of those 
ci»He»» and the proffer w<i(>e of Judlfial pre<-»*«leiit. In fart, the i-ourt in the 
S!lnnef«»ta Rate cantw tnan{ft>Mtiy lnif>lie«l after lt»* *Tlt!<lhiij of the ern»neou.s 
lecal aHHuniptionH u|M»n wlilrh the te»(timotiy wan lianeil. that had tht*re api^eare*! 
the (HwtK of (fuidetunation detennlniHl in a<*<*onlan<'e with evftjihliMhed letrul 
prih«-iple« thone facts wouhl have l>e«»n w«»rthy of 4-<inMi(l«>ration. It in cot to be 
n^^Muniefl. am the <'«innnlH.«4ion floes awnnie. that the ileteriniiiatlon of vitlije or 
co«t of the property. |.h to 1h» «-o!nIn< tei| on a ImHis atwt from th»* «»*»tal>liHheil 
principle jfovemin;: the determination of the value ♦if the Ideiith-a! i»n»i>erty 
wheiv the right of eminent dotimin Is exerrlHe*!. The ftillowlnti laiitnia;:e from 
tl'.e Mlnni»?*ota Rate <»ase« In sitmitifTint (23<) X\ S.. 4.')1 ) : 

** It Is urgecl that In thl« view therH»mpany wouWl t>etN)und to \niy tlie • railway 
Value* of the pro|>ert\. But. »ut>|)osing the railroad to t>e obliterated and the 
lanils to be held h\ oth«'r«*. th** owner of ejn-h pj»ii-«*l woiiM In* Hntltttnl to 
rtHvlve on Its condeinnathm Its fair mnrkft value for all Its avallahl** usea 
and purjioses. (I'nlted States r. Chandler-Imnbar Water Power Co.. de<*ld«l 
Bfny 26. 1913.) If. In the rase of any such owner, his prof)erty had a pe<»uliar 
value or ^>eclal adaptation for railroad puiiioses. that would be an element 
to be ctmsidered. fR*>«m Co. r. Patters<in. »S. V. S., 44)3; Shoemaker r. 
I'nlted States. 147 V. S.. 2X2: I'nlted States r. <Miani|ler-I)nnhar (>>.. supra.) 
But MtiU the inquiry trttuld he aM lo the fair market ralue of the prfnterty. a» 
to irhat the otrner had lout, and not trhnt the taker had yatned. (Boston 
Chaml>er of Cominen-e r. B«»st«>n, 217 C S.. ISO. lf>r>. » The owner wouhl not 
be entitUnl to demand payment of the amount whUh the pn>j>erty inlRht be 
d*HMne<l worth to tlie n»mpany : or of an enhanced value by virtue of the pur- 
pose for whieh It was taken : or of an incr<»ase over Its fair market value by 
reawm of any adde«l value supimmhmI to result from Its combination with tracts 
acquired frt>m others so as to make it a part of a c*>ntInuous railroad riffht of 
i^Tiy held In one ownership, tl'nite*! States r. <Tiandler-I)unhar <V»., supra: 
Boston (^hanil)er of Comnjen*e r. Boston, supra.) Thtrr is no evidem-e brff^re 
tiJi fr^tm \rhieh the amount irhirh irnuid properly be allotrnble in nueh con- 
dent nation proreedintfH ean be aj^rfrtaived.** flt«ll<*a ours.] 

In the |>ending ease, however, the efiininlsKion planta Itself squarely upon the 
pi^>{M>8ition that the testimony whieh w*»uld Im* profierly received by a court 
In a rase lnv«»lvin;? the Identical problem, whhh Is before the commission, 
would not Im* c*omi»etent evidence of value. The umendetl fietition of the car- 
rier alleges (Rec. p. 3,*)) : 

** Whatever may have been the diffl<nilt1e» Inhering In or Incident to the 
manner of proof offere*! In said Texas Midland case, the relator says that no 
■uch difficulty exists with rest)e<t to the ascertainment of said present *N>st 
of condemnation and damaires or of pun^haae in the relator's <*ase, ami that 
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relator is pr^red and has offered to establish definite competent proof rx^ 
specting each parcel of land o\Mied or used by It In the following manner, 
to wit : 

** Relator accepts, as a basis for such ascertainment, the present market 
value of its lands, as found and determined by the rei^ndent, and assumes 
that each jmrcel of land having reverted to adjoining owners as It would at 
common law upon Its abandonment, would be reacquired by the relator by 
purchase or condemnation during the theoretical reconstruction period. Relator 
will prove such cost of purchase or condemnation by the testimony of compe- 
tent expert witnesses familiar with each parcel of proi)erty, having knowledge 
of its value, and thoroughly experienced In the acquisition of private property 
for public uae by purchase or condemnation. 

*• Where an entire irnrcel is thus a<-qulre<l, the c<»Kt of Its acquisition will Ik* Its 
market value as determined by the respondent as aforesaid plus certain Inci- 
dental costs, su(*h SH court exists and the like; where a part only of an entire 
imrcel Is taken the cost of acquisition will be the market value of the part 
taken, as determlne<l by the respondent as aforesaid, plus the damage to the 
residue of the tract, the market value of which would also be as determineil by 
the resiKmdent plus the Incidental costs an aforesaid.*' 

The commission In Its answer (Hec., p. denies that the evidence thus 
tendered Is comi>etent pnK»f of the present cost of condemnation and damages 
or of purchase. We submit that this iN>sltion is <'onclusIvely wrong. 

Hespei-tfully submitte*l. 



Dkcemkcr 8, 1919. 

.National Association ok Uaii.wav and Ttimtiks < *om miss ion i>xh, 



Dk-vr Sjk: Representing the Nati«»nal Association of Railway and Utilities 
Coiiimissi<»nerM. we i*an attention to the attachcHl res4>lutlon passed unanimously 
at the last annual convention of the asswiatlon, commending tlie bill Intro- 
duced by you to amend the valuation act to relieve the Interstate U^mmien^e 
C^ottimlssion fmra reiiorting. In Its valuation of raIIroa<l properties, the esti- 
mated present cost of ctuidemnatlon and damages In excess of present value/* 
being the same bill which you have Introduced this session as S. r>39. 

We wish through you to urge the committee having the bill In charge to take 
early action U|m>u the same. Unless (^ongress Is ready to pass the hill at this 
time we do not st*e any reason to ex|)ect that It ever will lie passed. 



The issue involved Is exi-eedlngly simple. It is whether there ought to l»e 
in the valuation act a provision which shall require the (commission to consider, 
in fixing the values of railroads, not only what their lantls C4»st and the pn^seiu 
value of those lands but an estimate of the cost of a purely hyiK»thetlcal present 
condemnation '* In excess of present value." 



In the Mlnnes«»ta rate cases opinion (230 V, S., 352), the nnirt passtMl directly 
on this question In w*)rds Ux} plain to be obscured by any argument, however 
ingenious or so|ihlstical. The c<mrt said : 

** The company would certainly have no ground of complaint If It were allowed 
a value for these lands equal to the fair average market value of similar land 
in the vicinity, without additions by the use of multipliers or otlier>vlse to 
cover hyiKithetlcal outlays. The allowances made t>eIow f<»r a couMlural «i>»t 
of acquisition and conwHjuentlal damages must l>e dlsappn»ve<l.** 

Is the estimate which the commission is now requlretl to make of the ** pres- 
ent <-ost of condemnation and damages In excess of present value** an actual 
outlay or Is It a ** hyisitlietlcal outlay "? I'niess there i-aii be doubt alsnit the 
answer there «-an l»e n<» d«nil)t but that the quest Ion lnvolve«l was imsseil upon 
in that case. 



W. G. Bbantijcy, 

Sa.NI-X)RD RoblNSON. 

Lksmk <*ravkn. 




THE ISSrK INVOIAED. 



THK COVRT HAS PASStU) I'PON THE ISSVK. 




VALUATION OF BAILROAU LANU^i. 



69 



THS Cmr •OUTHnUV CA8K. 



In the Kmdmim City S^mtlH^m niaiidainus <*uHe {2^2 V, S., 178) the United 
MUtm Hupremt* Court In tMiwUie motUtltHl what it mid In tlie ^Uuneiiuta Kate 
i-iutem, but iwognixed the fortv of u comuiaud of C*oUKreaH adtlreiMeU to the 
oiuiniisKluQ, iiayLnj; that *M*ougreaH Indiaiiutably had tlie autjiorlty Ui ituvone 
niM»n tlif c«»uiniiiiiiioii tlie duty In (|uetition/* and that the coinmUtaion wan not 
at liberty U> uite \tn Judgment by *>x<*rtluK the general power .which the act 
of CoDgreva gave, aitd at the same time dlMregardhig the eMtieutial inMuUtlona 
liupoiied by Congreiw upon Ita exen-lne.** 

The aole queMtion In whetlier (Viugretw will luiditt u|iou iu* iiuiiidate, which 
under thif* opinion now c?«»niiH*l» the Ju<lginent of the coniuii^slon. 



The carrlem. thn>uffli Judge M(M>re, have flle<l a brief. whi<*li. Iiowever rnU- 
leading it luay be In mtaw reM|>e<'tM. U nevertheleni* helpful in that it tnaken 
entirely clear to (*ongreMH what the inirrlerK int*»nd to HccompllHh by Inducing 
(Vingrefw. if they can. t«i kee|) the present provlHlon In the valuation net. 

At the bottom of page 7 of tliat brief the foHoMing ntatetnent of the <>arrieni* 
daim la made: 

**The ml preaent value of a railroad right of way In what Hh acqulMltlon 
w«»uld coHt, by purchaae or condemnation, or what a tilndlar right of way ot 
equal ^nrnvenlence and uwfulneHM would cimt to acquire In a wlmllar manner.** 

Whatever may be the "real preaent value," the iiimniifMlon will be recpiired 
to find and report that bj the requlrementa of the act, an It will ataiid after 
thix bill la paaaed, for it will then require a report of the original i**mt of all 
landa and the preaent value of the mme.** 

The purpoae of the carriers, however, la to get more than olther the pr^ncnt 
value or the original coat. Tlila ia made entirely clear by thin brief, if it i8 
carefully read. We wish to comment on It very briefly. 

The brief at tlrwt lalwin* to create the Iniprejwlon that unlei« the t^arrlen* <"un 
have Includeil In the value of their proiiertiea the eatluuite of " prtwnt cont of 
ciMidemnation and damageM In excettM of preaent value.** they will Im* denied the 
neceaaary coat of their landa. whenever the present value aa apprHiHe<l by the 
conimiaaion*M latMl appraiaera and re|N>rte<l la Leaa than the original ctiac. 

i>u page 8 of ttie brief Judge Mo(»re calla attention to certain tn^-tj* uf IhucI, 
aele<*ted frtHii among th«»ae which make up tJie KanMia City Southern right of 
way. which he atatea c<»Mta to cimdemn $18<MltlU. but the preaent value of which 
liaM l»een appralMed at $HiKU(M). He then Hnya at page 9: ** Why Khoiild that 
iNimtmny l»e llndted a 6 fier <*ent return upim $<M>.Uiili with reaian't to |iro|»erty 
for which it paid $18,000?'* 

Again, on |Mige 'JW he refera to ** the i«lnH'klng lnjuatli*e of ignoring the actual 
omt of landH to their ownera ami valuing them at tlieir tMMnlM preaent valu^,'* 
and goea on to aay : *'Tlie conimiaaion, in iioint of fiu't, ba^ entirely ignored the 
i-xmt of landa when In ex<*eMii of mwalled preaent viilue." It la aMt«Miiahing that 
Judge M<N»re should nnike thU Mtatenient in tlie face of hia actual ex|M*rienfie In 
llie valuation of the Kansaa (*ity Houthern prof>ertieH. He kiiowa. nnd In another 
p(»rtlon of his brief (p. 11) c«»rre<'tly atate»«, the valuation proce<lure. We quote 
it aa followa: 

The valiiathMi act divhiea the activltlen «>f the naiini nnUm In valuing ralln»ad 
pmiiertiet* into two sfeiw or atages. The first la the colle<'tlon of the evldem^e In 
the caae. This nuiHiHta for eu<'h earrler of a atatement of Ita original nwt to 
date, an eHtlinate of Its nwt of repriMliietlon now, an eatimate of lt« c*>at of re- 
prmluHlon le«>* depreciation, it« other valuea and elenicnta of value, u atate- 
nient of the original c«»Ht of land, an estimate of the present value, an estimate 
of the preaent cost of acqulaitlon of hinda, and i-ertaln niiseellanetma data con- 
cerning revenues, st»M*k Issuw, etc. This la a matter of ammntants. engineera, 
lan«l a|i)raiM*rs, and others, whose work Is perfornie<l under the inime«l{ate direc- 
tion of the Bureau of Valuation. When this has all l»een done, and the data have 
ail been assembU»<l and laid l>efore the Cfmiinisslon, the evideiuv In the case la 
c<»mplete. 

"The conimiHsion is then ready to proi-ee^l to the aec<md stage or step In the 
pr«Hve<linp, wlilrh Is to rentier Its Jmlirineiit uism the evl«lem*e. which Is to n»n- 
sist of a statement of the tlnal single figure or value to be asslgne<l to each car- 
rier. All of the evidemv Is to la* exaniine^l ami weijcheil and c<jnsldere<i In the 
light of Judicial pre<v<leiit," 
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When Judge Moore in the KapsaB City Sonthern case was arguing this very 
point before the commission, the following statement was made to him from the 
benob : 

*'Th\» (land report) is not a final Taluation. * * * So that when the 
commission comes to deal with the value of your entire property they will have 
all tliat you honestly and truly spent, and they will have all the cither data upon 
that to judge of the value of your entire propmy. ♦ ♦ • It don't follow that 
because in reproduction cost you find 3, and you find the original cost wm 
honestly and prudently 10, the rate base would not include 10 instead of 8.** 

That due consideration is given to actual cost of lands, if more than appraised 
present value, is shown by actual final valuations made hy the commission. A 
convincing example is the valuation of the Fort Smith k Van Buren, a fragment 
of the Kansas City Southern system, where the costs and ref>roduction property 
(«tf mates were as follows: 

Cost of reproduction new of carrier property, other than land.. $22, 401 



I'resent value of carrier lands 7, 870 

$80,271 

rVwit of reproduction new of carrier property, other than land 22, 401 

Original cost of carrier lands...^ 25,880 

47,790 

Cost of reproduction new, less depreciatlcm of carrier prof)erty, 

other than lands 17.7HO 

Present value of carrier lands — 7,870 

25,650 

Cost of reproduction h»SH depreciation of carrier property 17, 780 

Orifi^nal cost of lands 25.388 

48.169 



The final value found by the connnlsHion in $47,OtiO. 

Other examples might be given, but this demonstratc^s the principle, which is 
what we aim at here. 

KKsrLT 0>- ADOITi:V0 CAVUKRS* PTJiN. 



The way the method of land valuation, which the carriers seek to compel the 
commission to adopt, would work out is ver>' well Illustrated by the Kansas 
City Southern valuation. They claim, as already pointed out, that they are 
entitled to have Included as the present value of their lands what their ac- 
quisition would cost by purvhase or condemnation." In other words, they 
claim the present value of their lands, based upon the present market value 
of similar adjoining lands, plus the excess above that value which it Is esti- 
mated it would now be necessary to pay to acf|uire them upon a present con- 
demnation or purchase. What w^nihl this give to the Kansas <'ity 8<yutheni? 

The land figures in the Kansas <Mty Sonthern c-a«e are net out below. The 
fourth column Is the total of the actual pre*<ent value, plus the hypothetical 
"present cost of ccmderanation and damages in exceH« of present value,** and 
represents what the carrier seeks to obtain. 



Oci^sl t PreM>iit 
CQtt. value. 



1:1 



KftntssCity Southern Ry 1 13,338,549 |3,aC»,lM i 13, 736,490 |ft,aM,M5 

Texarkana ii Fort Smith: 

Arkansas and Texas 1^,838 

Arkansas. , 117,961 | 161,017 

Texas > 64^ too , «7V,3l& 

KansasCity, Sbreveport & <5ulf 341,303 522,746 539,933 

KansasCity,8hreveport& Gulf Terminal 16,795 34,851 I 36,366 

MaywoUd iSufarCmk <i MO 8,739 9,768 

Fort Smith & Van Buren 35,388 7,870; 11,670 

Poteau Valley 983 83S 1,686 

Arkansas We8t4»m 3,573 10,730 17,360 

PortArthurCanalA i'ocki o- 50,843 378,695. 371,969. 

Port Arthur Canal & Dock Co. Ueased; 358,750 «,173 

3)701,711 4,496,383 4,MB,A66 8,868,861 



679 
6i;il7 
U,407 
19,440 
3.614 

98;fim 

660, 084 
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The KftDMS City Sontbmi ts not tatlilM with an allowsnoe of $4,496;^^ 
for lands which ivpreMmt a coat of $2,701,711. Thia ia what Judgp Moore, at 
ftaire 32 of hia brief, <tillK ** conflacatioo on a vant acale/* It deiuanda that the 
rtkmraiailoo ahall alkm* for theae lands $8^V<.8r»1. At one pc»int in Jiidee 
Moore*a brief ( p. 16) the foDowinir statement la made : 

** The poaitlon of the carriers, broadly apeaklng. la that when the oommlaaion 
liaa collecteil all tbe evidence In the case, material and relevant to the issue of 
tbe Anal value to be asalmned to a particular carrien^ the <*ounael for that 
c<»m{Miny Is entitled to urge upc»n the commlaaion • « • that the value of 
the landa of his comiainy sh«»u)d be measured by their coat of acquisition on 
valuation date. • • • Other counsel may, and doubtless will, make con> 
trary contentions. It la for the oimmlasioii to de<*lde l)etween them. The com- 
mission will, of <fmrae, iflve to each and ever>- ple<-e i»f evlden(v the considera- 
tion and weiirht to which In Its oplnhm it Is eutlthMl under the law.** 

The real puri»<w*e of carriers, however. Is not to olitain the JudKioent of the 
commlaaion as to the worth of this estlniat*^ hy|M»tlieti(*al present coat of ctm- 
deommtlon. At another point in the brief (p. 32) tJie following statement 
appears: 

"The c«»uimlKsion, In Its reiwirts In all the valuation <*asi»s decided by it, has 
l»r*»f«»ssed to give * <*<Misld«*ratlon * to tlit* prt-setit of aitiulsltlon of carrier 
lands, but In ]Kilnt of fact has not included such c<»st <»f acquisition, or any part 
thereiif, In Its land values or In Its fUidltifrs <»f ultlmste value.'* 

In the CHi«e of all final valuatUms the curriers have protestetl the values HxfKl 
lij' the commission nism the Kmuiid (amoni; others » that under the law the 
"present cost of c«»ndeuinatlon and (hiinat^CM In cx«-eHM of pref«ent value'* must 
l»e athled Into repHsluctlon cost. 

It Is therefore denuMistrateil by the <Tirrlers' art** hihI statements that they 
are not seeking; to pnsnire the d«H*ision of the ronimUf^lon aci-^irdhiK to Its JudK* 
ment up(»n this questloii, but are se<>kluK to us*' thi* provUlon In the valuation 
act, which this bill would reniovt*, to force the conuiilnMlon ajcalnst Its judgment 
to include this hy|H»thetU*al eMtlniat** in the valuer found. 

The argument which carriers will nmke In their cf)nt«*sts In ciMirt, under the 
pmtests which they have llleil. Is kn<»wii, iHH'aiise It ha» already l»een made 1m»- 
f<»re the commission. We quote from Judge M«M»re'H argument in the Kansas 
City Southern case, as follows: 

" I think It (the present cost of <*<mdemnatlon and damages) must ne««»s»»itrlly 
a criterion, because <,*ongress has deslgnate<l It as (»ne of the eriteria, for 
CongresM has said In this art that that data must be ass<'mble<l.** 

THK AMEaUAN FABM ai kftlAl' HTATKMKNT. 

We feel that the statement made by Mr. Silver for the Anierlmii Farm Hn- 
reau FVIeratlon l>efore the H(»use C'4»mmlttee on Interstate and K<»relgn (Vmi- 
mer<*e, at a hearing on this hill, was entirely accurat€\ We quote the Mtioe: 

•* If the law stands as It now Is, and the commission by reason of the rei|uirt»- 
uieiit imts»se<l by (*ongress Is ii»ni|iellHl to make tiUs estimate «»f li>|M»tlieti<'al 
cost * in excess of prest^nt value' whatever lucreane Ui railroad value re**nlts 
will be a pure gift made to the railroads by c*ongreHHional niaiidate. ^'ongrenH 
can pn>vide the gift, but It will remain for the public to make It g<»*sl by imy- 
Ing the returns which the trans|iortation act riipiires u|s»n the adde<l value. 
The farmers of the ctmntry \%1ll l>e (*alle<l u|M»n to t\o their i*lmre. ami It will Ik? 
a large one. for they can not pass on to the purchascTs of their pnxluciH the 
burden of the freight that must l»e paid uism thciu. Tlie\ are willing lo pay 
their share of a fair return of the real value of the railroads, hut not ii|ion 
values which are created or Increasetl by flat of law. 

"The provision in the vaiuathm act which tlils htll would reiKMil «au liave no 
other iM»ssible efTet't than to create values which wouhl nnt otlierwiM* vxi^t. If 
tlKise values are create<l, we know they will l»e creati'tl laruely at our (■•••»t. 
For this reason we etirnestly and emphatically |irnii-*i nunln*.; thi- provision, 
and declare that if the railroads are valuer!,- surii a IuimI^. \\v ne\«'r tau 
regard rates uuide to give returns uiM>n value y tl\«Hl as aiiv tiling eKe thjin 
unjust ImiMisitions." 

CON< I ! sloN. f. 

The State ♦'onunissi<»ns. sin<'e the v:ihiatI«»iilW was pa^M^l. \.i\\v ♦Mnirji\ or»d 
to secure a Just and fair valnati(»n of railroad proi>ertle**. TIm-v (Munuu'inl f'le 
iKisition taken liy the Interstate roniTiM-ne * 'oinmi»iKi«.n in -npiM.rtirjj; tli s i..,I. 
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which alms to prevent the. inclusiou of purely fictitious elements, and earnestly 
ur^e the early report ami passage of the bill. 
Respectfully submitted. 

CUABLES WeBSTEB. 

Chainnatt, Committee on State and Federal legislation. 

John K. Benton, 

Oeneral Solicitor. 



STATEMENT FILED BY OBAY SILVER, WASHINGTON RBPBESENTATIVE AMEUCAIT WAMf 

BUREAU FEDERATION. 

I wish to present the iJ<>sitlon of the American Farm Bureau Federation 
in regard to the bill now before you and to call to your attention, and request 
that they be place*! In the re<.*<»rd. the statements presented by Attorney Clifford 
Thome, general council for the federation, and me before this committee in 
hearings on House bill 13997 on February 2, 192L 

On December 8, 1920. at our annual meeting In Indlana{N>lis, the folTowlu^ 
resolution was passed, and we now have the same attitude toward the question 
under ctmslderatlon as we had then. 

•* We insist that In fixing the value of property of transportation systems 
the commercial value of such property should be at least some indication of Its 
real value, and we protest the action of the Interstate Commerce (*ommlssion 
in fixing the value of such properties at $50,000,000,000 In excess of th0lr 
commercial value as an unjust Imposition on the American people.** 

The farmers are particularly interested In this bill bec*ause of the effect 
utxm transportation rates which the valuation act requiring the commission to 
consider. In fixing the values of railroads, not only what their lands cost, and 
the present valuation of those lands, but an estimate of the cost of a purely 
hypothetical present condemnation " in excess of present value ** will have 
in advancing rates. 

It seems to us that the Government has been exceedingly liberal in tlie grant- 
ing of land to the railroads and that It is uneconomic at present to grant, in 
addition to a reasonable unearned increment represented by the present valua- 
tion of the land, a valuation In excess of their present value — a multiple valua- 
tion based upon a purely arbitrary or hypothetical valuation. That the Govern- 
ment has been liberal no one will question, when they consider the fact that up 
to 1910 the total land granted to railroads by the Federal Government alone was 
practically equivalent to the land area of Pennsylvania, Ohio, Indiana, and Illi- 
nois combined. Only a small part of this land, of course, was utilized as right 
of way or as terminal facilities, but It was a gift nevertheless. In many instances 
land was purchased and the right of way cost more than the adjoining land, but 
that Is taken care of many times over in the great amount of land given to the 
railroads and the present valuation of the properties. 

The farmer's position in regard to the railways is unique. Most of bis 
product Is hauled over them and for practically everything he buys he pays 
the freight. His product Is not sold f. o. b. factory, but at a price delivered. 
This means he pays the freight. Right now his products are bringing; 27.8 
|)er cent below the 10-year average and he pays a freight charge 104 per cent 
greater than on June 1, 1918. And we must not forget that these additional 
freight charges come out of the products which he sells at 27.8 per cent below 
the 10-year average. The result has been, as many of the committee must 
know, that in many places throughout the country where farms are located 
some distance from market the products have been left to rot. In many In- 
stances farm products have not sold at destination for enough to pay for the 
freight, and farmers actually have received bills for freight instead of returns 
on their labor. 

Examples of these losses are almost tt>o numerous to mention. In the far 
West much of the fruit rotted on the ground. Farmers labeled their product 
"Too cheap to steal. Help yourself." The produce shippers from the PaHflr 
coast, the Gulf States, and Southeast have suffered untold losses from 
high freight rates. In the Wl!'.. bulky and heavy commodities have Wn left 
In the fieWs or storage hous/^. Thousands of tons of hay in the West can 
not be moved by rail, for the 'rates exceed Its value if carried to market. 

The valuation act as It now stands, we believe, will not relieve the situa- 
tion, but will aggravate it. am!'. In short, that Is why the farmers protest mont 
earnestly against it and wish to see the bill under consideration passe<l. Th<»y 



Digitized by 



VAl-l'ATlON OK RAILROAD I-ANItS. 



73 



<1o not i*oD]*lder thin bill a iwinnoini for the ptvs«*iit ilU of traiiK|)ortatfoii An«] 
airrirulture, but they do not wlnh tt» nee the idtuatlon be<»oine more complex. 

The farmen* are willlni; to \my their Hhare, and It Ik u big one, on a fair 
valuation of railroad profierty. but not u|H>n valuer whioh are rreateil by flat 
of law. We realise alao that raten ImHed ujHin auch a baKlK would be unjuat 
ImftoaltlonK. 

We do not l>elle>*e the tVunrretw In |»HHHinff the law Imd In mind the addition 
of a multiple valuation In addition to or in exc-ena of the preaent value, which 
la purely a idft ma<le to the rallroudH by comcreHMlonal nmndate. The ques- 
tion of replai'lUK the rlKht of way, h8 far an the land Ik comvrned, Ik not in- 
voIve<l In the valuation, for the riicht of wayK are not to be rec«)nKtructe<l or 
laid out airaln. M«Mct of them have been In existence for yeara, and therefore 
the reconKtructlon theory falla of ita own weight. 

There never waa a time when the principle of a multiple or hyi>othetlcal 
valuation liaa l»een ao thorouKhly diafiroven aK at present. Ilallroada are faat 
coming to realize that traffic can bear only a certain charge — that there Ik a 
dead line leading Into the field of diminishing returna. Overcapitalization, 
auch an this hy|)er%'aluatlon pnivldea. means only one thing, that the pro- 
du<-era — the shlpiien* — must pay higher trana|M>rtatioy rates. The farmers as 
well aa the manufacturera and consumers can not stand the Imtswitlon of 
th€*ae higher rates, and we trust this c(»mmlttee will aee that proper legislation 
is enact e<l to afford relief. 

(WhereuiK)n, at 11.55 oVlock a. ni., the subcommittee adjourne<1 
to meet at tne call of the chairman.) 



X 
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